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DEATH PENALTY REFORM ACT OF 2006

THURSDAY, MARCH 30, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:47 a.m., in
Room 2141, Rayburn House Office Building, the Hoonorable How-
ard Coble (Chairman of the Subcommittee) presiding.

Mr. CoBLE. Good morning, ladies and gentlemen.

This is a departure from our normal regular order. There’s a vote
on the floor, and I am told there will be a subsequent vote immi-
nently. And the Ranking Member, the distinguished gentleman
from Virginia, I think Mr. Scott is on the floor now. If that bell
does ring, I'm going to have to go.

But in the interest of time, since we have to clear this building
at 1:30 for another hearing, I want to go ahead and give my open-
ing statement now. And then, when Mr. Scott comes, we will hear
from him, and then we will hear from our panel.

And I apologize to you all for that. But the best-laid plans of
mice and men, you know, sometimes go awry. And today’s no ex-
ception.

I welcome you all to this important hearing before the Sub-
committee on Crime, Terrorism, and Homeland Security to exam-
ine H.R. 5040, the “Death Penalty Reform Act of 2006,” introduced
by the distinguished gentleman from Texas, Mr. Gohmert.

As I have said on previous occasions, the death penalty is the se-
verest form of punishment in our country, and we must be vigilant
in ensuring that it’s meted out against only the truly guilty. It is
imperative that we implement common sense procedures to ensure
proper and fair application of the death penalty.

The Death Penalty Reform Act proposes a variety of procedural
reforms to improve the Federal capital system. In response to the
Supreme Court’s decision in Atkins v. Virginia, which prohibited
the execution of a mentally retarded offender as unconstitutional,
the bill implements procedures for the determination of whether a
defendant 1s, in fact, mentally retarded.

Although the Federal system prohibited such executions prior to
Atkins, the Federal capital statutes did not have any specific stat-
utes addressing how such a determination should be made or pro-
cedural rules for the handling of these issues. The bill prohibits
capital punishment for mentally retarded defendants and contains
specific notice of evidentiary procedures for handling such claims.

o)
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The bill furthermore enhances the efficiency and fairness of cap-
ital sentencing proceedings by providing additional notice and prep-
aration time and improving jury selection and retention proce-
dures.

I believe all these procedural reforms will improve the Federal
death penalty system and provide adequate safeguards to ensure
accurate and uniform application of our laws. I commend and
thank Mr. Gohmert for his dedication and hard work on this criti-
cally important issue, and I look forward to hearing from today’s
witnesses.

And I think, for the moment, we will just suspend. You all rest
easy, if you will. And I, again, apologize to you for this. It’s really
no one’s fault. It’s just the way the system sometimes works, and
we can’t control when these votes are called upon.

So you all rest easy for the moment, and we will proceed, hope-
fully, imminently. Thank you.

[Pause.]

Mr. CoBLE. Ladies and gentlemen, in the interest of time, if you
would, the Subcommittee swears in all of our witnesses appearing
before it. So, to save even more time, if you all would please rise
and raise your respective right hands?

[Witnesses sworn.]

Mr. COBLE. Let the record—you may be seated, and let the
record show that the witnesses all answered in the affirmative.
And I thank you for that. So that’s a little bit more time saved.

And I will return imminently.

[Recess.]

Mr. Scort. Mr. Coble is on the way back and asked me to give
my statement. He indicated that he’s sworn in the witnesses.

So I'd like to thank Mr. Chairman, and I'd like to thank you for
holding the hearing on H.R. 5040, the “Death Penalty Reform Act
of 2006.” I'm disappointed, however, that we’re considering yet an-
other bill, this Congress, that expands the opportunities to seek the
Federal death penalty.

We recently expanded the death penalty applications in the USA
PATRIOT Act renewal and the gangbusters bill and the court secu-
rity bill, the sex offenders bill, and others. And here we go again,
in a bill touted as a death penalty procedures bill, but it further
expands the instances in which the death penalty can be sought.

There’s still no credible evidence that the death penalty, particu-
larly the Federal death penalty, deters murders or other crimes or
otherwise promotes the general interests of the United States. In-
deed, every time we expand the situations in which the death pen-
alty can be applied, we restrict further our ability to extradite from
other countries to this country terrorists and other killers of Ameri-
cans.

Moreover, there’s clear evidence that the Federal death penalty
is disproportionately applied to African Americans and other mi-
norities. And despite former Attorney General Reno’s departing de-
cision to have the Department of Justice examine the disturbing
prevalence of minorities among those selected for the death penalty
prosecutions and sentenced to death, no comprehensive and sci-
entific examination has been made.
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And although we passed last Congress the Innocence Protection
Act, which enacted a set of standards to protect and support inno-
cents in death penalty cases, we still have not provided the funding
necessary to fully implement the law.

While the impact of the law on the Federal death penalty is lim-
ited, the death penalty—Federal death penalty practice does and
should serve as a model for the States. Thus, we should not be ex-
panding the application of any death penalty provisions before we
provide the funding necessary to fully protect and support inno-
cents.

This bill is problematic, and it’s proposed procedural reforms as
well. One cynical evaluation of the bill suggested that it represents
DOJ’s attempt to legislate victory on every point on which it has
lost in court in recent years.

By adding more aggravating factors to a long list already in the
statute and removing one of the few existing mitigating factors,
DOJ further stacks the deck in favor of finding something which
will hand down an argument for the death penalty.

Adding obstruction of justice aggravating factor in the way it is
now worded would allow particularly broad application of an easily
charged factor. We see from the current Moussaoui death penalty
case over in Alexandria that the Department of Justice is willing
to go to great lengths to argue for a death penalty where it wishes
to do so.

One reason for expanding opportunities to pursue the death pen-
alty is simply to ensure the impaneling of more death eligible ju-
ries. Death eligible juries necessarily are more focused on and in-
clined toward more severe penalties and more likely to convict than
other juries.

So I'm concerned that the bill’s proposed structure—excuse me.
I'm concerned with the bill’s proposal to structure procedures for
the determination of whether a defendant is mentally retarded
and, therefore, not subject to the death penalty, pursuant to the Az-
kins case.

First, the bill narrowly structures the definition of “mental retar-
dation,” requiring that all of several factors must be shown, or you
can be put to death. And rather than have a pre-trial determina-
tion of whether a defendant is mentally retarded, the bill requires
that a defendant be first tried by a death eligible jury and then
found to be guilty and otherwise eligible for death. Then they
would determine whether or not the defendant was mentally re-
tarded. This virtually assures that a defendant’s mental illness is
not a factor until the jury has made up its mind that the defendant
should die.

Further, I cannot believe—and I can’t believe that on the basis
of fairness to the prosecution, we would consider a provision that
turns the traditional burden of proof on its head. That’s what we
would do if we would require a defendant to admit up front that
he committed a crime under duress or extreme emotional distress
in order to submit this as a mitigating factor during sentencing.

Yet another difficulty with the bill is its proposal to impanel less
than 12 jurors to re-sentence an offender where the first jury dead-
locks.
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There can be no purpose for such drastic change in the time-hon-
ored criminal procedures other than to ensure that it would be
easier to obtain the verdict of death. Opponents of this approach
would certainly not be promoting it if they thought that death
would be less likely.

While I understand Department of Justice’s desire to win and its
efforts to acquire more death penalties, I don’t understand why
Congress should want to further stack the deck in favor of prosecu-
tion in this manner.

Mr. Chairman, I can go on with other problems with the bill, but
we'll leave some—we’ll leave that to the witnesses to point out
some of the pros and cons. And I appreciate you, again, holding
this hearing.

Mr. CoBLE. I thank you, Mr. Scott.

And again, the panelists and Members in the audience, I apolo-
gize for the delay. I want you all to hold Mr. Scott and me harm-
less for this.

When the trains run on time, we take credit for that. When the
trains are belated, we discharge that elsewhere. But this was—we
did not—we can’t control when the time is called for votes.

I want to reiterate what I said to you earlier. We must clear this
room at 1:30 because of a subsequent hearing that is scheduled
herewith.

Let me introduce the witnesses. Our first witness is Ms. Mar-
garet Griffey, chief of the Capital Case Unit, in the Criminal Divi-
sion of DOJ. Prior to assuming this role, Ms. Griffey served for 5
years as chief of the Capital Litigation Division at the Texas attor-
ney general and as assistant attorney general in that division.
She’s also argued two cases before the Supreme Court.

Ms. Griffey received her J.D. from the University of Texas and
a master’s degree from Stanford University.

Our second witness is Mr. Robert Steinbuch, professor of law at
the University of Arkansas at Little Rock. Professor Steinbuch has
held numerous positions in Government, including counsel to the
Senate Judiciary Committee, trial attorney for the Justice Depart-
ment, and deputy senior counsel to the commissioner of the Inter-
nal Revenue Service.

He earned his undergraduate and master’s degrees from the Uni-
versity of Pennsylvania and his J.D. from Columbia University.

Professor, is the School of Law not at Fayetteville?

Mr. STEINBUCH. There are two schools of law. One in Little Rock
and then one in northwestern——

Mr. CoBLE. Okay. I wasn’t sure about that. Thank you, sir.

Mr. STEINBUCH. Sure.

Mr. COBLE. Our third witness is Mr. Kent Scheidegger, legal di-
rector for the Criminal Justice Legal Foundation. Mr. Scheidegger
has written over 100 briefs in cases in the United States Supreme
Court. His articles on criminal and constitutional law have been
published in law reviews, national legal publications, and congres-
sional reports.

Previously, Mr. Scheidegger served for 6 years in the United
States Air Force as a nuclear research officer. He was awarded his
undergraduate degree from New Mexico State University and a law
degree from the University of the Pacific.
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Our final witness today is Mr. David Bruck, clinical professor of
law at the Washington & Lee School of Law and director of the Vir-
ginia Capital Case Clearinghouse. Now, Professor, I know of at
least two Members of our body up here who are W&L law grads,
and perhaps more than those two.

Currently, Professor Bruck serves as one of four part-time Fed-
eral death penalty resource counsel to the Federal defender system
Nation wide. Previously, he served as a county and State public de-
fender in South Carolina and was awarded his undergraduate de-
gree from Harvard and his J.D. from the University of South Caro-
lina at Columbia.

Good to have you all with us, folks. We adhere to the 5-minute
rule here. We are not totally inflexible about that, but when you
see the amber light appear on the panel before you, that is your
warning that you have 1 minute.

And when the red light illuminates, the ice on which you are
skating becomes ever so thin. So if you will try to wrap up within
that 5 minutes, we would be appreciative.

And Ms. Griffey, we'll start with you.

TESTIMONY OF MARGARET P. GRIFFEY, CHIEF OF THE CAP-
ITAL CASE UNIT, CRIMINAL DIVISION, UNITED STATES DE-
PARTMENT OF JUSTICE

Ms. GRIFFEY. Mr. Chairman, Ranking Member Scott, and Mem-
bers of the Subcommittee, thank you for the opportunity to appear
before you today and for inviting the Department of Justice to tes-
tify about this issue of great importance.

The department applauds Congress for passing the recent im-
provements to death penalty procedures as part of the PATRIOT
Act reauthorization, and particularly the provisions combining the
title 21 procedures with those in title 18. But I think we can all
agree that there is more to be done in this area.

It is our shared goal to ensure that the death penalty is adminis-
tered in a fair and consistent manner across the country. In the de-
partment’s view, the Death Penalty Reform Act of 2006 addresses
several outstanding issues that have arisen due to recent court de-
cisions and the continuing evolution of the death penalty practice
across the country.

As we are all aware, certain court decisions have created the po-
tential for either uncertainty about or the uneven application of
death penalty procedures, and the department supports this effort
to provide clarity and consistency in this critical area.

There are few greater responsibilities of Congress or of the De-
partment of Justice than ensuring that there is a Federal death
penalty procedure in place that comports with all constitutional re-
quirements, and we should act now to fulfill that responsibility.

At the outset, however, I would like to respond to Mr. Bruck’s
criticism of the length of time between the indictment of a capital
case and a decision by the attorney general whether to seek the
death penalty. I must say that I'm surprised that Mr. Bruck would
rush that decision or have it made on less than full information.

An indictment represents a grand jury’s determination that there
exists probable cause to believe that the defendant committed the
charged offense, hardly an adequate basis upon which to decide
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whether to seek the death penalty. The period between indictment
and trial allows additional time for trial preparation, particularly
for defense counsel who normally are the only—are only appointed
following indictment.

Following indictment, if the U.S. attorney is considering whether
to seek the death penalty, he or she affords the defendant’s counsel
the opportunity to present the case against seeking to the U.S. at-
torney. When the case is forwarded to the Department of Justice,
if the Committee is considering recommending that the death pen-
alty be sought or simply needs more factual development, the de-
fendant will again be afforded the opportunity to present the case
against seeking.

Defense counsel routinely ask for extended periods to prepare
their case, ranging from several months to a year. Again, I want
to emphasize that the department considers the death penalty deci-
sions to be among the most important, if not the most important
decisions it undertakes. Nothing less than the full and careful re-
view should precede a decision to seek the death penalty, and I am
surprised that Mr. Bruck would have it otherwise.

In Atkins v. Virginia, the Supreme Court held that the execution
of the mentally retarded offenders violates the eighth amendment.
Although the Federal capital sentencing scheme already prohibited
the execution of mentally retarded offenders, it did not provide a
procedure for determining whether a defendant’s mental disability
is sufficiently severe to foreclose execution.

The Death Penalty Reform Act of 2006 responds to the Supreme
Court’s decision in Atkins by providing a procedure for a capital
sentencing jury to determine whether a defendant’s mental retar-
dation forecloses a death sentence.

The legislation is consistent with all prevailing definitions of
mental retardation. A determination of mental retardation would
require the jury to find that, since some point in time prior to the
age of 18, the defendant has had both an IQ of 70 or less and defi-
cits in adaptive reasoning. The statute incorporates the limitations
in adaptive functioning identified by the Supreme Court in Atkins.

Mr. Bruck, however, would have us substitute the limitations in
adaptive functioning, including in clinical definitions. Those defini-
tions reflect a behavioral focus of diagnosticians, which is to iden-
tify an individual’s need for services and support.

In contrast, the focus of a mental retardation inquiry in the cap-
ital sentencing context is on the defendant’s culpability. The dimin-
ished capacities identified by the Supreme Court reflect character-
istics that, in the court’s view, render a defendant less culpable.

It must be recognized that a criminal defendant may have poor
home living skills, engage little in community activities, and ex-
hibit poor self-care skills for reasons independent of his mental ca-
pacity. There is no reason to exclude from a certain level of crimi-
nal responsibility someone who exhibits poor socialization skills if
he or she is capable of running a complex criminal enterprise.

The Death Penalty Reform Act would also establish a punish-
ment phase procedure for determining mental retardation. Mr.
Bruck also takes issue with this provision, claiming that it’s fair to
the defendant and less wasteful of resources for the determination
to be made pre-trial.
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What he fails to recognize in his written testimony, but what I'm
sure he would assert were he representing a defendant for whom
there had been a pre-trial determination that the defendant was
not mentally retarded, is that the Constitution likely requires that
such a defendant be afforded an opportunity for the jury to deter-
mine his mental retardation.

In other words, Mr. Bruck seeks to have two bites of the apple
or wants to have each defendant afforded two opportunities to es-
tablish his mental retardation. Either that, or what he proposes is
most assuredly a constitutionally infirm procedure by resolving the
issue pre-trial.

I look forward to questions later. Thank you.

[The prepared statement of Ms. Griffey follows:]
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Introduction

Good afternoon Mr. Chairman, Ranking Member Scott, and members
of the Subcommittee. Thank you for the opportunity to appear before yon
today, and for inviting the Department of Justice to testify about this issue of
greal importance. The Department applauds Congress for passing the recent
improvements to death penalty procedures as part of Patriot Act
reauthorization, particularly the provisions combining the Title 21
procedures with those in Title 18, but I think we can all agree that there is
more to do in this arca. It is our shared goal to ensure that the death penalty
is administered in a fair and consistent manner across the country. In the
Department’s view, the Death Penalty Reform Act of 2006 addresses several
of the outstanding issues that have arisen due to recent court decisions and
the continuing evolution of death penalty practice across the country. The
Department of Justice supports each of those provisions, and I will address
them in turn.

Amendments to Death Penalty Procedures

The Department of Justice strongly supports the Death Penalty
Reform Act’s amendments to existing death penalty procedures. As we arc
all aware, certain court decisions have created the potential for either

uncertainty about, or uneven application of, death penalty procedures, and
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the Department supports this effort to provide clarity and consistency in this
critical area. There are few greater responsibilities of Congress or the
Department of Justice than ensuring that there is a federal death penalty
pracedure in place that comports with all constitutional requirements, and
we should act now to fulfill that responsibility.
Atkins

First and foremost, this legislation provides an appropriate set of
procedures to be applied across the country to ensure that individuals who
are mentally retarded are not executed. In Atkins v. Virginia, 536 U.S. 304,
321 ¢2002), the Supreme Court held that the execution of mentally retarded
offenders violates the Cighth Amendment. Although the federal capital-
sentencing scheme already prohibited the execution of mentally retarded
offenders, it did not provide a procedure for determining whether a
defendant’s mental disability is sufficiently severc to forcclose execution.
The Death Penalty Reform Act of 2006 responds to the Supreme Court’s
decision in Atkins by providing a procedure for a capital-senteneing jury to
determine whether a defendant’s mental retardation forecloses a death
sentence.

The procedures set forth in this bill provide that the burden would be

on the defendant to establish to a jury (not a judge) his mental retardation by
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a preponderance of the evidence. The bill would not require a showing of
clear of convincing evidence or proof beyond a reasonable doubt on this
issue. The Death Penalty Reform Act also would impose a common scnsc
requirement that the defendant praperly provide notice of his or her intention
to raise a mental retardation defense, The legislation is consistent with all
prevailing definitions of mental retardation, in that a determination of mental
retardation would require the jury to find that, since some point in time prior
to the age of 18, the defendant has had both an IQ of 70 or less and deficits
in adaptive functioning. The statute therefore would incorporate the
limitations in adaptive functioning feature identified by the Supreme Court
in Atkins.

At the sentencing phase, the jury would determine first whether a
defendant is eligible for the death penalty by finding the existence of alleged
statutory aggravating factors beyond a reasonable doubt. At that point, the
jury would determine whether the defendant is mentally retarded. The issue
of mental rctardation would be addressed, therefore, only upon a prior
finding of a statutory aggravating factor. Finally, if the jury determincs that
the defendant is not mentally retarded, the jury would determine the
cxistence of any mitigating factors established by a preponderance of the

cvidence and proceed to determine sentence.
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The Department believes that these provisions address a great need in
the death penalty area by providing clcar procedures and standards to apply
equally across jurisdictions. The Department further believes that the

proposed solution satisfies all applicable constitutional requirements.

The Death Penalty Reform Act of 2006 also includes provisions that
climinate uncertainty about when the United States must file its intention to
seek the death penalty and under what circumstances a defendant is
statulorily entitled to a second appointed counsel who is leamed in the law.
The Department supports both sets of amendments.

Timely filing of a notice of intent to seek the death penalty

The legislation before the Committee would revise section 3593(a) to
reflect more accuralely the purpose of, and identify the consequences of a
failure to satisfy, the requirement that a notice of intent to seek the death
penalty be filed a reasonable time before trial. All agree that the defendant
must be put on notice in a timely manner of the government’s intention to
seek the death penalty. Unfortunately, in United States v. Ferebe, 332 F.3d
722 (4™ Cir. 2003), the Fourth Circuit concluded that the determination of

whether a notice of intent has been filed in a timely manner must be made
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with respect to the trial date in cffect at the time the notice is filed and
without regard to the additional preparation and issucs resulting from a death
penalty prosecution. In other words, in the Fourth Circuit, an actual trial
date cannot be continued to allow the defense adequate time to prepare for
the capital-punishment hearing. Particularly in those courts with what is
know as a “rocket docket,” the Ferebe rule could result in the dismissal of a
death notice. In some instances, in order not to forfeit the ability to seck a
death sentence, the Department has been forced to file a “protective death
notice.” A “protective death notice™ is one that is filed in a case before the
case has been fully reviewed and the Attorney General has made a final
decision whether or not to seek the death penalty. In cases in which the
Attorney General decides not to seek the death penally, the protective notice
is then withdrawn.

The Department of Justice 1s committed to the goal of the consistent,
fair and even-handed application of the death penalty, regardless of
geography and local sentiment. The decision whether it is appropriate to
seek the death penalty involves awesome responsibilities and consequences.,
The Ferebe court’s understanding of the cxisting scction 3593(a) provisions
favors expedience over considered decision-making, and when a considered

decision cannot be reached in a limited amount of time, it forces the
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government to choose betwceen filing a protective death notice or
abandoning the goal of consistency and cvenhandedness in the application of
the death penalty.

The Department therefore supports these provisions, which are aimed
at ensuring that the government has adequate time to consider whether to
seek the death penalty based on the facts and circumstances of each
individual case.

Appointment of second counsel upon the filing of
a notice of intent to seek the death penalty.

The bill would also limit the mandatory appoiniment of counsel
learned in the law applicable to capital cases to those cases in which the
government has filed a notice of intent to seek the death penalty. The courts
would retain, however, the discrelion to appoint capital counsel or other
experts before a notice of intent (o seek the death penalty is filed. The
proposed amendment to 18 U.8.C. § 3005 would thereby address two
concerns. Because there is no procedural difference between the trial of a
non-capital offense and the non-death penalty trial of a capital offense, it is
clear that the appointment of learned capital counsel was intended to provide
a defendant with the assistance of a second counscl in a death penalty
prosecution. Despile the clear intent to provide additional assistance to

defendants in death penalty prosecutions, the Fourth Circuit has construed
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the existing provisions of section 3005 in such a way as to require a trial
court to retain capital counsel through to the conclusion of the trial -- even in
those cases in which the Attorney General decides not to seek the death
penalty.' This amendment would eliminate the unnecessary expenditure of
resources in this manner.

Second, the courts have not infrequently complained about the
cxpenditure of resources in providing expert capital counsel in cases in
which, in a court’s view, a death penalty prosecution is unlikely. Currently,
the right to second, learned capital counsel adheres upon indictment for a
capital offense. Courts outside the Fourth Circuit have construed this to
require the assistance of expert counsel only until there is a decision not to
scck the death penalty.” As previously noted, trial judges would retain
discretion to appoint learned counsel and other experts even prior to the
filing of a notice of intent to seek the death penalty if it appears that such
assistance is necessary or appropriate.

Given the principles animating Congress’s decision to provide a
statutory right to a learned second counsel, and the costs of misguided
application of section 3005, the Department supports this clarifying

amendment.

: United States v. Boone, 245 F.3d 352 (4th Cir. 2004).
* United States v. Waggoner, 339 T.3d 915, 919 (9th Cir. 2003); see also United States v. Grimes, 142 F.3d
1342, 1347 (11th Cir. 1998); United States v. Weddell, 567 F.2d 767, 770 (8th Cir. 1977).
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Modification of statutory provisions for executions

Finally, the bill would modify the statutory provisions relating to the
carrying out of executions to allow them to be implemented in the federal
facilities at Terre Haute, Indiana. Prior to the establishment of the federal
death row in Terre Haute, and the building of an execution facility there, it
was necessary for federal death-sentenced inmates to be housed in state
facilities and, it was anticipated, executed under state procedurss. Exisung
statutes reflect this practice and expectalion. As it turns out, the federal
facility was in place prior to the first federal execution. There is therefore no
reason to continue to provide courts with the option of designating a state
facility or method of execution as applicable in a particular case, particularly
as this state of affairs can create uncertainty. Consequently, under the
modification, the federal government will carry out the execution of those
prisoners sentenced to death in federal courts.

Additional Statutory Aggravators

The death penalty is and should be reserved for appropriate
circumstances -and the “worst of the worst” offenders. Examples of
appropriate circumstances include those in which individuals put multiple

lives at risk or threaten the integrity of our judicial system. Currently,
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however, these circumstances are not always death-penalty eligible. The

Death Penalty Reform Act of 2006 would help remedy this situation.

The current language of Section 3592 identifies as a statutory
aggravating [actor that the death occurred during the commission of another
crime and lists the other crimes or offenses that trigger application of the
factor. The Death Penalty Reform Act of 2006 would expand the listed
offenses upon which to base the relevant statulory aggravaling facior lo
include three civil rights offenses: conspiracy against rights resulting in
decath under 18 U.S.C. § 241, interference with federally protected activities
resulting in death under 18 U.S.C. § 245, and interference with religious
exercise resulting in death under 18 U.S.C. § 247. Moreover, this legislation
would add two witness-related offenses, 18 U.S.C. § 1512 (tampering with a
witness, victim, or an informant) and 18 U.S.C. § 1513 (retaliating against a
witness, victim, or an informant) -- as well as 18 U.S.C. § 2339D (terrorist
offenses resulting in death). Sections 1512 and 1513 of'title 18 encompass
the murder of a law enforcement informant, or a witness or cooperator in a
federal or stale prosecution when such person is Killed because of his or her
status as such. Violations of section 245 include deprivations of civil rights
based on class, race, color, religion, or national origin and riotous action

against businesses. Because of the [agrant nature of these offenses and the



18

heightened interest of the government in deterring such action, the
Department of Justice supports proposals to associate a statutory aggravating
factor with each.

The Department also supports the bill’s ¢larification of the application
of the aggravating factor in section 3592 (c)(2) (“previous conviction of a
violent felony involving a firearm™). As currently worded, the facior is
susecptible to two interpretations, which could undermine the clear and
congistent application of the factor. Under one interpretation, a prior
conviction for an offense involving a fircarm could constitute an aggravating
factor for all capital offenses excepr those involving firearms, an illogical
interpretation considering that a defendant’s prior firearm conviction may be
most relevant when that same defendant’s later use of a firearm has resulted
in death. The other interpretation would only prohibit basing the
aggravating factor on the immediately-prior section 924(j) conviction for
which the defendant faces the death penalty. The amendment clarifies that
the latter is the correct application of this factor.

In addition, the Department supports amending the pecuniary-gain
aggravating factor (section 3592(c)(8)) to eliminate the current uneven and
illogical application of that faclor. As now interpreted by the courts, the

pecuniary-gain aggravating factor applies when the murder, as viewed by the
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defendant, is necessary Lo initially secure the pecuniary gain, but does not
apply when commilted (o maintain possession of a stolen gaﬂin.3 Thus, for
example, courts have held the factor (o be applicable when a carjacking
victim is killed at a dark intersection before the vehicle is taken but not
applicable if the carjacking occurs in a public setting and the victim is taken
a few miles away before he is killed.* The amendment in this section
proposes to fix the inconsistent application of the pecuniary-gain aggravator
by making it applicable to killings committed “in order to retain illegal
possession” -- not just to secure possession in the first instance -~ of the item
of pecuniary gain.

The Department further supports the addition of a new statutory
aggravator rclated to obstruction of justice. Protecting the integrity of the
justice system is a paramount goal for the Department. The proposed
section 3592(c)(17) aggravator would apply if the defendant engaged in
conduct, which resulted in harm or a threat of harm to another person,
intending to obstruct the investigation or prosecution of any offense. This
aggravator would apply (o criminal conducl that is not encompassed by any
other current or proposed statutory aggravator. For cxample, ncither scetion

3592(c)(14)D) nor the proposal related to section 3592(c){1) would cover

* United States v. Chanthadara, 230 F.3d 1237, 1263 {10th Cir. 2000).
* Compare United States v. Bernard, 299 T.3d 467 (5th Cir. 2002) with United States v. Barnette, 390 T3d
775 (4th Cir. 2004),

11
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the murder of a jury member, or a jury member’s family. The obstruction of
justice aggravator would apply more generally to the criminal justice system
to encompass harm or threat of harm to other parties that the government

also maintains a heightened interest in protecting.

Conclusion

Again, the Department commends this Committee for holding this
hearing and taking the lead in finding legislative solutions to lingering
concerns about death penalty procedures. The Depariment of Justice fully
understands the gravity of the issucs addressed by the Death Penalty Reform
Act of 2006 and supports the approach taken in that legislation. In the
Department’s view, it goes a long way toward ensuring that the death
penalty is available in appropriate circumstances and is applied consistently
across the country.

Thank you again for the opportunity o teslify. I have tried o focus
on those issues of the most importance to the Department of Justice, so I
have not addressed each and every provision of the Death Penalty Reform

Act of 2006. Tlook forward (o your questions.
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Mr. CoBLE. I thank you, Ms. Griffey.

And the Chair will note that Professor Bruck smiled very warm-
ly. [Laughter.]

So, if facial responses are any indication, Ms. Griffey, I think the
Professor will at least disagree agreeably.

Thank you, Ms. Griffey.

I don’t mean to put words in your mouth, Professor. We'll hear
from you subsequently.

Mr. Steinbuch, good to have you with us.

And thank you, Ms. Griffey.

TESTIMONY OF ROBERT STEINBUCH, PROFESSOR OF LAW,
UNIVERSITY OF ARKANSAS

Mr. STEINBUCH. Thank you, Mr. Chairman, Mr. Ranking Mem-
ber. It’s an honor and a pleasure to be here.

I just want to touch on three parts of this bill. First, dealing with
the interference with the sound administration of justice. It’s im-
perative that we have statutory aggravators that deal with this
issue. We certainly need an aggravator for witness tampering. We
certainly need an aggravator for jury tampering. And we need to
adjust the aggravator regarding pecuniary gain so that killing a
witness to hide the pecuniary gain satisfies that aggravator’s
standards.

The most important part of our justice system is to have legit-
imacy and continuity. These are interfered when criminals know
that they can kill witnesses and get away with it. This is the high-
est order of statutory—should be the highest order of statutory ag-
gravator, and its absence speaks loudly and its correction is need-
ed.

Secondly, in the existing statutory scheme, the firearm aggra-
vator needs to be adjusted. Currently, it is applied inconsistently.
There is an anomaly in the legislation that allows it to be applied
in certain death penalty cases, yet not in others. There doesn’t
seem to be any rational—rationale, excuse me, for this. And that
needs to be made—that needs to be corrected.

Finally, I would like to talk about qualifying death penalty ju-
ries. Some case law has developed where it has been suggested
that death qualifying juries can take place after the liability phase
of the trial. Supreme Court precedent has long well defined the
boundaries of jury qualification in death penalty cases. Jurors may
not be hanging juries, and jurors must be willing to impose the le-
gally mandated sentence if appropriate.

Failing to qualify a jury beforehand makes the system inefficient.
Why would we not want to qualify a jury in the beginning of a trial
regarding death penalty? Well, some have suggested that jurors
who would never vote for the ultimate sentence are also less likely
to convict defendants. We can draw two possible conclusions from
this.

One, perhaps anti-death penalty advocates might be trying to cir-
cumvent the death penalty through increased acquittals. This,
clearly, is inappropriate. So this does not serve as an adequate jus-
tification for not death qualifying juries at the beginning of a trial.
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Some suggest that the greater statistical likelihood of conviction
by a death qualified jury demonstrates an anti-defendant bias. I
suggest otherwise. I believe that this is an improper conclusion.

This statistical difference, if it exists—and it may, indeed, exist—
is not surprising. Jurors unwilling to apply the law to sentencing
should equally be expected not to apply the law properly during the
liability phase of a trial.

Accordingly, this bill corrects the three infirmities that I've dis-
cussed, and I support it.

Thank you.

[The prepared statement of Mr. Steinbuch follows:]

PREPARED STATEMENT OF ROBERT STEINBUCH

Mr. Chairman, thank you for inviting me to testify before the United States
House of Representatives Committee on the Judiciary on these important issues of
criminal law. I would like to discuss a few critical substantive issues that are of con-
cern.

I. INTERFERING WITH THE SOUND ADMINISTRATION OF JUSTICE

In order for our justice system to work effectively and with legitimacy, deliberate
wrongdoing to procure the unavailability of a witness or other participant in the ju-
dicial and law-enforcement system must not be tolerated. Such behavior, as the
United States Court of Appeals for the Second Circuit has said, “strikes at the heart
of the system of justice itself.” United States v. Mastrangelo, 693 F.2d 269, 273 (2d
Cir. 1982), cert. denied, 467 U.S. 1204 (1984). As such, tampering with, or retali-
ating against, a witness, victim, or an informant, resulting in death should be the
archetypal statutory aggravating factor. The murder of a law enforcement inform-
ant, or a witness or cooperator in a federal or state prosecution because of his/her
status as such is not only abhorrent in and of itself, but sends the message to crimi-
nals that sufficient wrongdoing could allow them to escape punishment. Similarly,
the murder of a jury member or a jury member’s family creates an incredible
chilling effect on the willingness of honest citizens to perform their civic duty in the
most important cases before our courts.

The potential beneficial outcome in the eyes of criminals of avoiding criminal li-
ability by killing witnesses and other relevant actors in the legal system creates a
positive incentive for criminals to pursue this risky and socially devastating behav-
ior. In order to create a balancing disincentive for such behavior, the costs to crimi-
nals must be significant. Because of the flagrant nature of these offenses, and the
heightened interest of the government in deterring such action, adding such behav-
ior to the category of the statutory aggravating factors is indeed appropriate and
modest. The very same rationale led to the recent change in the Federal Rules of
Evidence to permit the admission of hearsay statements because the witness was
made unavailable as a result of this type of criminal wrongdoing. FRE 804(b)(6); see
also United States v. Houlihan, 92 F.3d 1271 (1st Cir. 1996), cert. denied, 519 U.S.
1118 (1997). Criminals must be sent the message that interfering with the judicial
system with violence will result in greater punishment, not less. The proposed stat-
utory amendments addressing this concern are well needed and appropriate.

Moreover, for the very same reasons, the proposed statutory amendment regard-
ing the pecuniary gain aggravator is well needed. Currently, section 3592(c)(8) pro-
vides that the pecuniary gain aggravator exists when “[tlhe defendant committed
the offense as consideration for the receipt, or in the expectation of receipt, of any-
thing of pecuniary value.” 18 U.S.C. §3592(c)(8). Courts have interpreted this in a
manner that precludes the government from proving this factor in cases where the
murder is committed after the pecuniary value has been received.

In United States v. Bernard, 299 F.3d 467 (5th Cir. 2002), defendant gang mem-
bers drove around in search of potential carjacking victims, planning to, among
other things, acquire the victims Personal Identification Number (“PIN”) for Auto-
matic Teller Machine (“ATM”) transactions. The gang members eventually ended up
at a local convenience store where they encountered two youth ministers from Iowa.
After successfully soliciting a ride, the gang members forced the couple at gunpoint
to drive to an isolated location, where they robbed the couple of wallets and jewelry,
acquired the couple’s ATM PIN, and then forced the couple into the trunk of the
car. The gang members then attempted to withdraw money from the ATM, drove
the couple to an isolated spot, shot them in the head and burned the car. The court
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held that evidence in the case was insufficient to support the pecuniary gain aggra-
vator because “the application of the pecuniary gain aggravating factor is limited
to situations where pecuniary gain is expected to follow as a direct result of the
[murder].” Id. at 483 (quoting United States v. Chanthadara, 230 F.3d 1237, 1263
(10th Cir. 2000). The court reasoned that the motivation for the robbery was pecu-
niary gain while the motivation for the murder, in contrast, was to prevent the rob-
bery from being reported. Id. While this seems accurate, the latter motivation is by
far the more insidious. It demonstrates not only nefarious criminal behavior but be-
cause it is a manifestation of an attempt to manipulate our system of justice to con-
ceal the former to avoid criminal liability. The latter behavior is manifestly more
egregious, not less. As such, it must have greater, or at the minimum, equivalent,
negative consequences relative to the former. The interpretation of the pecuniary
gain aggravator demonstrated in Bernard, unfortunately, draws completely the op-
posite conclusion.

To illustrate the perverse outcome under existing caselaw, we need only compare
Bernard with United States v. Barnette, 390 F.3d 775 (4th Cir. 2004). In Barnette,
the defendant sought to commit a carjacking in order to secure transportation from
Charlotte, N.C. to Roanoke, VA for the purposes of killing his estranged ex-
girlfriend. The defendant hid in the bushes at a road intersection, waited for a car
to stop, walked up to the window with a sawed-off shot gun, forced the driver from
the vehicle, shot and killed the driver on the side of the road, and left with the vehi-
cle. Id. at 781. The Fourth Circuit held that the pecuniary gain aggravator was ap-
plicable because the defendant committed the murder in order to gain the transpor-
tation. Id. at 785. In comparing the criminal conduct in Barnette with that in Ber-
nard, the greater culpability, in fact, rests with the Defendant in Bernard. Yet, the
aggravator was applied only in Barnette. In Bernard, the attack is equally upon soci-
ety and the victim. In Barnette, Society is undoubtedly greatly impacted, but deriva-
tively from the victim. The courts’ approach needs to be corrected.

II. FIREARM AGGRAVATOR

Current law provides another anomaly by barring the government from proving
the firearm aggravating factor in cases where the death sentence is sought based
on the commission of a crime of violence or drug trafficking crime while carrying
or possessing a firearm that causes death. In seeking the death sentence for such
a crime, the government is barred from proving as an aggravating factor that “the
defendant has previously been convicted of a Federal or State offense punishable by
a term or imprisonment of more than 1 year, involving the use or attempted or
threatened use of a firearm against another person.” 18 U.S.C. §3592(c)(2). How-
ever, if a defendant commits an offense punishable by death under 21 U.S.C.
§ 848(e), for example, murder while working in furtherance of a continuing criminal
enterprise, the firearm aggravator is available.

Thus, under current law, if a defendant previously committed a violent crime
using a firearm and served a two-year term in state prison and after release com-
mits an offense punishable by death under section 924(c) or (j), he will not be sub-
ject to the firearm aggravator. But, if a defendant previously committed a violent
crime using a firearm and served a two-year term in state prison and after release
commits an offense punishable by death under 21 U.S.C. § 848(e), the firearm aggra-
vator is applicable. If both defendants have satisfied the capital eligibility factors
of age and intent, it is unclear why the previous state firearm conviction, under
3592(c)(2), can be used to prove a statutory aggravating factor in one case but not
the other. Both have committed a capital eligible crime, and both have a similar
previous criminal conviction. The purpose of this restriction is unclear and its appli-
cation is uneven. It also seems to cut against the policy of deterring the use of fire-
arms in conjunction with violent criminal behavior. This anomaly needs to be
rationalized.

III. JURY QUALIFICATION

In United States v. Green, 407 F.3d 434, 444 (1st Cir. 2005), the First Circuit re-
fused to issue an opinion regarding the district court’s practice of delaying death
qualification of the jury until after the jury had found the defendant guilty of a cap-
ital crime. In its opinion, the district court reasoned that “[i]f death-qualified jurors
can be found among the jurors from the guilt phase, the terms of the statute [under
§3593(b)(1)] will be followed. If none can be found, the jurors will be discharged for
“good cause” shown, and the statute will still be followed [under §3593(b)(2)(C)].”
United States v. Green, 324 F.Supp.2d 311, 331 (D.Mass. 2004). This interpretation
of §3593 is contrary to the intent of the statute and misapplies the “good cause”
provision.



24

Section 3593(b) provides that, in general, the sentencing hearing should be con-
ducted before the jury that determined the defendant’s guilt, unless one of four ex-
ceptions exist that justify impaneling a new jury. See 18 U.S.C. § 3593(b)(1)—(2). One
of the four exceptions relates to situations where the guilt-phase jury has been dis-
charged for “good cause.” 18 U.S.C. §3593(b)(2)(C). The intent behind the “good
cause” provision centers on addressing situations where an event or circumstance,
which occurs after the defendant’s guilt has been determined, renders the guilt-
phase jury unable to serve during the penalty phase. See Jones v. United States,
527 U.S. 373, 418 (Ginsburg, J., dissenting) (opining that “[d]ischarge for ‘good
cause’ under §3593(b)(2)(C) . . . is most reasonably read to cover guilt-phase . . .
juror disqualification due to, e.g., exposure to prejudicial extrinsic information or ill-
ness”); see also Green, 407 F.3d at 441. When combined with the structure of the
statute, this supports a conclusion that Congress intended, in §3593(b), a default
rule—that the jury that determined the defendant’s guilt also determines the sen-
tence, barring some unavoidable circumstance making it impracticable or unfair. See
Green, 407 F.3d at 441-442. Thus, the trial jury should be treated as the sentencing
jury, and, as such, the trial jury must be qualified at the outset of the trial to be
able to fulfill its obligations in the sentencing phase. In addition to constituting a
strained reading of § 3593, a contrary an approach, as suggested by the trial court
in Green, is illogical and wastes time and resources.

Indeed, pre-qualifying juries is consistent with well-established Supreme Court
precedent. In Witherspoon v. Illinois, 391 U.S. 510 (1968), the Court set forth the
important boundaries for juries in death-penalty cases. As such, the Court properly
held that the 6th Amendment protects a defendant from a predetermined “hanging
jury.” Equally, the Court in Witherspoon held that prospective jurors are excludable
if they would vote against the death penalty irrespective of guilt and culpability, or
their personal views on the death penalty prevented them from making an unbiased
decision regarding guilt. Thus, prospective jurors in death-penalty cases, said the
Court, should fit within the extremes and be appropriately open to fairly evaluating
the facts and sentencing the defendant pursuant to the controlling law, if found
guilty. Witherspoon remains good law and has been reaffirmed in Adams v. Texas,
448 U.S. 38 (1980). In Wainwright v. Witt, 469 U.S. 412 (1985) and Lockhart v.
McCree, 476 U.S. 162 (1986), then Chief Justice Rehnquist further refined the pre-
vious caselaw on qualifying juries for death-penalty trials. And, in Morgan v. Illi-
nois, 504 U.S. 719 (1992), the Supreme Court provided the same protection on the
opposite end of the spectrum, by reaffirming the notion that jurors who would auto-
matically vote for the death penalty irrespective of the facts are equally as objection-
able. These cases clearly demonstrate the appropriateness and Constitutional valid-
ity of qualifying juries prior to trial. The qualification of the jury on the death pen-
alty should occur at the outset of the capital trial and the aberrant caselaw needs
correcting.

Mr. Chairman, thank you for considering my remarks and I remain available to
respond to any questions.

Mr. CoBLE. Professor, you may have established a world record.
You beat the red light by about a minute. I don’t think that’s ever
happened.

Mr. STEINBUCH. I figure we could average it out.

Mr. CoBLE. We will award you the gold medal.

Mr. STEINBUCH. Thank you.

Mr. COBLE. Mr. Scheidegger, good to have you with us, sir.

TESTIMONY OF KENT SCHEIDEGGER, LEGAL DIRECTOR AND
GENERAL COUNSEL, CRIMINAL JUSTICE LEGAL FOUNDATION

Mr. SCHEIDEGGER. Thank you, Mr. Chairman. Thank you, Mr.
Ranking Member.

I'm here today on behalf of the Criminal Justice Legal Founda-
tion, which supports the rights of victims of crime and the law-
abiding public to a fair and effective system of criminal justice.

The Death Penalty Reform Act presently before the Committee
would make a number of worthwhile changes in the Federal death
penalty law. And in particular, the bill would make the pre-trial
notice requirements fair. The bill would require the defendant to
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give notice in mitigating circumstances, just as the Government is
required to give notice of aggravating circumstances.

However, the bill as presently drafted fails to correct and argu-
ably codifies what I consider to be the most glaring defect in exist-
ing Federal death penalty law, which I call the “embassy bomber
loophole.”

In July 2001, followers of Osama bin Laden were tried and con-
victed for their role in the conspiracy to bomb America’s embassies
in Africa. On the question of penalty, most of the jurors believed
that death was the appropriate punishment. Yet three jurors held
out for a life sentence, and the result was that the decision of the
three trumped the decision of the nine.

Now how can this be when the law clearly states the jury’s choice
of sentence must be unanimous? Three to nine is not unanimous.
In the guilt phase of the trial, everyone understands unanimous
means unanimous one way or the other. If a jury deadlocks at 11
for guilt and 1 for acquittal, the judge does not enter a verdict of
acquittal. That would be preposterous.

The jury must deliberate until it is unanimous, and if the jury
is truly deadlocked, the judge declares a mistrial and impanels a
new jury. That is how the penalty phase also works in California
and, in my opinion, what the Federal statute provides if correctly
interpreted.

Unfortunately, the Federal death penalty law was poorly drafted
in this regard and does not expressly state what happens when the
jury cannot agree. In the case of Jones v. United States, the Su-
preme Court decided that this silence, combined with ambiguous
language about lesser sentences, meant that the failure of the jury
to agree results in a lesser sentence.

This effective abrogation of the unanimity requirement makes
the death penalty less fair and more arbitrary, and it prevents the
jury from serving its function as representing the conscience of the
community.

In 1972, the Supreme Court declared the system of unbridled dis-
cretion in choosing between life in prison and death to be unconsti-
tutional because it was arbitrary and capricious. The system of
guided discretion that replaced it was not for the purpose of reduc-
ing the number of death sentence rendered. The purpose was to
make capital sentencing more consistent and less arbitrary.

It is important that the death penalty not be arbitrarily imposed,
and it is just as important that it not be arbitrarily withheld. If one
murderer gets the death penalty and another equally or greater
culpable murderer gets a life sentence on the random chance that
his jury includes a single juror who refuses to impose the punish-
ment where it is warranted, that is arbitrary.

A discretionary system can never be completely uniform, but we
should strive to make it as evenhanded as possible. Requiring the
jury to come to unanimous agreement one way or the other reduces
the chance of arbitrariness in either direction.

The jury is supposed to express the conscience of the community.
To perform that function, the jury must be required to come to
agreement. If a single juror knows that he can impose his will over
the objection of the rest of the jury simply by holding out, then the
jury fails to perform its representative function.
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So I ask the Congress to restore the requirement of a truly unan-
imous jury to the Federal capital punishment law. Doing so will
make the death penalty more fair and evenhanded, and it will re-
duce the change of miscarriages of justice such as we saw in the
embassy bomber case.

Thank you.

[The prepared statement of Mr. Scheidegger follows:]

PREPARED STATEMENT OF KENT SCHEIDEGGER

Mr. Chairman, thank you for the opportunity to address the committee today on
this important legislation. I am here today on behalf of the Criminal Justice Legal
Foundation, which has for the last twenty-four years fought for the right of victims
of crime and the law-abiding public to a fair and effective system of criminal justice.
In no other area of the law is this right more routinely violated than in capital pun-
ishment.

The Death Penalty Reform Act of 2006 presently before the committee would
make a number of worthwhile changes in the federal death penalty law. In par-
ticular, the bill will make the pretrial notice requirements fair. This bill will require
the defendant to give notice of mitigating circumstances, just as the government is
required to give notice of aggravating circumstances. However, the bill as presently
drafted fails to correct and arguably codifies the most glaring defect in existing fed-
eral death penalty law, which I call the Embassy Bomber Loophole.

In July 2001, followers of Osama bin Laden were tried and convicted for their role
in the conspiracy to bomb America’s embassies in Africa. On the question of penalty,
most of the jurors believed that death was the appropriate punishment. Yet three
jurors held out for a life sentence, and the result was that the decision of the three
trumped the decision of the nine, and the terrorists received a life sentence.

How can this be, when the law clearly states that the jury’s choice of sentence
must be unanimous? Three-to-nine is not unanimous. In the guilt phase of the trial,
everyone understands that “unanimous” means unanimous one way or the other. If
a jury deadlocks at eleven for guilt and one for acquittal, the judge does not enter
a verdict of acquittal. That would be preposterous. The jury must deliberate until
it is unanimous, and if the jury is truly deadlocked, the judge declares a mistrial
and empanels a new jury. That is also how the penalty phase works in California,
and, in my opinion, what the federal statute provides if correctly interpreted.

Unfortunately, the federal death penalty law was poorly drafted in this regard
and does not expressly state what happens when the jury cannot agree. In the case
of Jones v. United States, 527 U.S. 373 (1999), the Supreme Court decided that this
silence, combined with ambiguous language about lesser sentences, meant that the
failure of the jury to agree results in a lesser sentence. This effective abrogation of
the unanimity requirement makes the death penalty less fair and more arbitrary,
and it prevents the jury from serving its function as representing the conscience of
the community.

In 1972, the Supreme Court declared the system of unbridled discretion in choos-
ing between death and life in prison to be unconstitutional because it was arbitrary
and capricious. The system of guided discretion that replaced it was not for the pur-
pose of reducing the number of death sentences rendered. The purpose was to make
capital sentencing more consistent and less arbitrary. It is important that the death
penalty not be arbitrarily imposed, and it is just as important that it not be arbi-
trarily withheld. If one murderer gets the death penalty, and another, equally cul-
pable murderer gets a life sentence on the random chance that his jury includes a
single juror who refuses to impose the punishment where it was warranted, that
is arbitrary. A discretionary system can never be completely uniform, but we should
strive to make it as even-handed as possible. Requiring the jury to come to a unani-
mous agreeement one way or the other reduces the chance of arbitrariness in either
direction.

The jury is supposed to express the conscience of the community. To perform that
function, the jury must be required to come to agreement. If a single juror knows
that he can impose his will over the objection of the rest of the jury simply by hold-
ing out, then the jury fails to perform its representative function.

I ask the Congress to restore the requirement of a truly unanimous jury to the
federal capital punishment law. Doing so will make the death penalty more fair and
evenhanded, and it will reduce the chance of miscarriages of justice such as we saw
in the Embassy Bomber case. Thank you.
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SUGGESTED AMENDMENT TO FEDERAL DEATH PENALTY STATUTES

(a) Amend 18 U.S.C. §3593(b)(2) to redesignate present paragraph (D) as para-

graph (E) and insert a new paragraph (D):
“(D) the jury that determined defendant’s guilt was unable to reach unanimous

agreement on the sentence;”

(b) Amend 18 U.S.C. §3593(e) to add at the end:

“If the jury is unable to agree unanimously on a sentence, the court shall impanel
a new jury for retrial of the penalty hearing; provided, that if the government with-
draws its notice under subsection (a), the court shall sentence the defendant is if
the notice had not been given.”

Mr. CoBLE. Professor, the pressure is on you. These two guys
both beat the red light. Now, Professor, Mr. Scott is my neighbor
to the north in Virginia. Were you reared in South Carolina?

Mr. BRUCK. No, I was there for 30 years, and I've now moved to
Virginia.

Mr. CoBLE. Well, you're my neighbor to the south. I must say
this. I think Mr. Scott’s heard me say this before. It has been said
that North Carolina is a valley of humility between two peaks of
pride. I think that would be the exception over you and Mr. Scott.
I don’t think you all are that proud.

Good to have you with us, Mr. Bruck.

TESTIMONY OF DAVID BRUCK, DIRECTOR OF THE VIRGINIA
CAPITAL CASE CLEARINGHOUSE AND CLINICAL PROFESSOR
OF LAW, WASHINGTON & LEE SCHOOL OF LAW

Mr. BRUCK. Appreciate the invitation, Mr. Chairman. And I can
certainly be agreeable to my friend Ms. Griffey, for whom I have
great regard. However, I can’t promise that I will break any speed
records since I seem to be the only witness who has noticed the
many problems in this legislation today, and I'd like to try to touch
a few of them in the time I have available.

George Will memorably remarked not long ago that conservatives
should always recall that the death penalty is a Government pro-
gram, so skepticism is in order. The Federal death penalty is a
large, bureaucratic, expensive, and exceptionally inefficient Govern-
ment program, and a lot of skepticism is in order.

I was a little surprised that Ms. Griffey was so concerned about
my having observed that the average time under Attorney General
Gonzalez between an indictment and a decision to seek the death
penalty is now 23 months.

I'm not at all suggesting that these decisions should be made
fast, but we clearly have a problem. It has its roots in a decision
that Attorney General Reno made that every single death eligible
case should be reviewed by the attorney general him or herself,
even when the U.S. attorney that actually has to try the case
doesn’t want to seek the death penalty.

This has produced tremendous backlog, tremendous delay. It has
not produced any particular consistency. We have just as lopsided
a racial picture on death row now as we did when this decision was
made back in 1994.

But I mention it because one of the provisions in this bill is a
very strange response to a decade of complaints by Federal judges
that DOJ takes too long to make these decisions, and it is too ex-
pensive. The cases are being held up at great cost to the taxpayers.
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And DOJ’s response, or at least the response of this legislation,
has been to say, well, we can save money by eliminating the enti-
tlement to two lawyers, one of whom is qualified to handle death
penalty cases, until the attorney general months and months and
even years after indictment finally makes a decision.

Mr. Chairman, that entitlement was passed and signed into law
by President George Washington on April 30, 1790. It was enacted
by the first Congress that drafted the Bill of Rights. We are tin-
kering with things now that are fairly sacred to our system of Gov-
ernment and our sense of due process in this country.

I cite that not because it is the most serious problem with this
bill, although it is a problem, but as a reminder that the devil is
in the details in these matters, and we need to proceed with ex-
treme caution.

Some more details. The mental retardation procedures. There are
none in Federal law right now. There may be a need for them, but
the procedures and the definition that is proposed in this bill is so
far from being constitutional that it will move the Federal Govern-
ment from having been a leader in the development of protections
for people with mental retardation to a retrograde outlier whose
statute would be struck down by the Supreme Court.

The definition of mental retardation is not a definition at all, but
actually, a series of some of the reasons why the Supreme Court
said that people with mental retardation can’t get the death pen-
alty. And this statute, if it were enacted, would require the jury,
basically, to reconsider what the Supreme Court did on a case-by-
case basis and to do it in the most unfair possible way after all the
reasons to impose the death penalty have been set before the jury
and before any of the reasons not to impose it have been heard by
the jury.

I'd be more than happy to work with staff and to provide any
help that the—that we can, based on all the years of observation
in the trenches in these cases about how this system ought to
work. I'm not at all just saying let’s do away with this proposal and
be done with it. But clearly, there are some very serious problems.
There are devils in these details that really need—need to be
looked at.

The—there is reform that could well be undertaken with regard
to the Federal death penalty. I've mentioned one, which is to re-
store that things ought to be done again the way they were done
in the first Bush administration, which is when a Federal pros-
ecutor that’s there with the evidence doesn’t want to seek the death
penalty, that’s the end of it. They don’t need permission from
Washington.

When that change was made, Attorney General Ashcroft 43
times told local prosecutors who didn’t want to seek the death pen-
alty that they had to seek the death penalty. His success rate in
those cases was 8 percent. In other words, the system spun its
wheels at a cost of millions of dollars and produced almost no addi-
tional death sentences and did not improve the fairness of the sys-
tem.

I could go on if I had more time, which I don’t. But I hope I've
made the point that this is something that needs a very, very care-
ful look.
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[The prepared statement of Mr. Bruck follows:]

PREPARED STATEMENT OF DAVID I. BRUCK

TESTIMONY OF
DAVID I. BRUCK
Federal Death Penalty Resource Counsel
Clinical Professor of Law & Director, Virginia Capital Case Clearinghouse
Washington & Lee School of Law
Lexington, Virginia 24450

Dear Chairman Coble and Representative Scott:

Thank you for inviting me to appear before your Subcommittee today to
discuss the Death Penalty Reform Act of 2006.

T have been a practicing criminal defense attorney in Columbia, South
Carolina, for 28 of the last 30 years, and since 2004 T have been running a law
school clinic that enables students to assist court-appointed defense counsel in
death penalty trials throughout Virginia.

I have also been a close observer of the federal death penalty for more than
14 years, beginning in 1992. In January of that year, the federal defender system
contracted with me and Kevin Mc¢Nally, a colleague in Frankfort, Kentucky, to
provide expert assistance on as "as-needed" basis to federal defenders and
court-appointed counsel in federal capital cases brought under the Anti-Drug
Abuse Act of 1988, 21 U.S.C. § 848(e). Ever since then, Mr. McNally and I
(joined in 1997 by a third lawyer, Richard Burr of Hugo, Oklahoma), have worked
part-time to assist counsel appointed to defend the increasing numbers of federal
death penalty prosecutions brought under § 848(¢) and later under the Federal
Death Penalty Act of 1994 (18 U.S.C. § 3591 et seq.).

In addition to working with individual court-appointed lawyers, our
responsibilities as Resource Counsel include:

L identification and recruitment of qualified, experienced defense counsel for
possible appointment by the federal courts in death penalty cases,

L monitoring and data-collection concerning the implementation of the federal
death penalty throughout the nation's 94 federal districts,
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o development of training programs and publications, including a web site,
www.capdefbet.org, to assist federal defenders and court-appointed private
counsel in death penalty cases;

L responding to Congressional inquiries addressed to the federal defender
system concerning proposed capital punishment legislation, and

o to the extent possible, maintaining a liaison between the federal public
defender system and the Department of Justice regarding the administration
of federal death penalty statutes.

This effort has led to our involvement, to a greater or lesser extent, in most of the
federal death penalty cases brought by the federal government since the beginning
of 1992. My comments on the Death Penalty Reform Act of 2006 today are based
on our Project’s experiences and observation of how the federal death penalty has
actually operated in the federal courts of this nation. These comments are
intended to provide information about actual practice in this complex area of the
law, rather than an abstract discussion. My comments, of course, reflect my own
views, and not those of any agency or judicial entity.

I appreciate the opportunity to comment on the Death Penalty Reform Act.
Because this area of the law is so complex, and because it is already governed by a
variety of laws that sometimes work inconsistently with each other, it is critical
that any changes in the law be carefully considered in context, and with an eye
toward how these changes would affect the actual cases that come before the
federal courts.

The sponsors of this legislation may hope that some of these changes will
expedite the process and make it more efficient. This is a result that capital
defense lawyers support, since the current process is confusing, enormously
costly, slow, and to prone to serious unfairness. However, many features of this
legislation would compound rather than alleviate those problems.

I have not attempted to comment on every provision in this bill. Rather, 1
have limited my comments to sections that appear especially problematic, and to
issues that may not be immediately apparent. Before making those comments, 1
would like to provide a brief description of the magnitude (or, more correctly, the

-
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minuteness) of the role played by the federal death penalty in the nation’s criminal
Jjustice system as a whole.

INTRODUCTION: THE CURRENT STATUS
OF THE FEDERAL DEATH PENALTY

Federal prosecutions account for a little over one percent of the prisoners
currently on death row throughout the nation,' and well under one percent of the
executions to date. This reflects the fact that, despite many expansions of federal
jurisdiction over violent crime in recent decades, the prosecution and punishment
of persons who commit murder remains overwhelmingly a state responsibility.

The Department of Justice ceased providing aggregated data on death
penalty prosecutions to the American public after mid-2001. Our Project has
identified a total of 371 defendants against whom the Attorney General has
authorized federal prosecutors to seek the death penalty between 1988 and January
30, 2006. As of that date, 185 of these defendants had actually stood trial for their
lives, and of those, juries had reached the point of making life-or-death decisions
for 142, deciding to impose death on 49 defendants, and choosing life
imprisonment without possibility of release for the remaining 93 (or almost two-
thirds of the total). All of this activity has produced, thus far, a total of three
executions. The President commuted one sentence, at the request of the Attorney
General, due to grave doubts concerning the prisoner’s guilt, and three more death
sentences have been reversed on appeal; 42 men and one woman currently remain
under federal sentences of death.

I should also note that the 371 cases in which the Attorney General has
authorized the death penalty were culled from a much larger pool of more than
2000 homicide defendants against whom the federal death penalty could have been
sought. Ever since Attorney General Reno centralized prosecutorial decision-
making over federal death cases within Main Justice—Dby requiring review and
decision by the Attorney General for every death-eligible case, regardless of
whether line federal prosecutors wished to seek the death penalty or not---the

'At the end of 2005, the NAACP Legal Defense Fund’s authoritative Death Row U/SA
inventory, www, nascpldforg/content/pdf/pubs/drusa/DRUSA Winter 2006.pdl, listed 40
inmates then under federal death sentence. This represents less than 1.2 percent of the total of
3373 death row inmates nationwide. /d.

3
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Attorney General and his or her Death Penalty Review Committee have reviewed
roughly four times as many death-eligible cases as have been actually approved for
capital prosecution. Put differently, Attorneys General Reno, Ashcroft and
Gonzales have each authorized federal prosecutors to seek the death penalty in
only between 25 and 30 percent of the cases in which death was legally available
as a potential punishment.

In other words, it is clear that the Department of Justice has been somewhat
selective in seeking the death penalty under federal law, and federal juries have
been selective in imposing it when federal prosecutors have decided to seek it.
That said, the racial make-up of capital defendants in the federal courts has been a
source of continuing concern. Of the total of 372 defendants against whom the
Attorney General has authorized federal prosecutors to seek the death penalty, 99
have been white, 64 Hispanic, 16 Asian/Indian/Pacific Islander/Native American, 3
Arab and 189 African-American. In all, 73% of the defendants approved for a
capital prosecution to date are members of minority groups. Twenty-four of the
forty-two defendants now on federal death row under active death sentences, or
57%, are non-white. When similar numbers first emerged from an internal DOJ
study in September, Attorney General Reno called the data troubling and called for
an in-depth review and analysis to determine whether race and ethnicity
improperly influenced prosecutorial decision-making at any level.?> Although
Attorney General Ashcroft’s Justice Department pledged to follow through with
such a review in 2001,? five more years have now elapsed, and no results have
been made public.

Another characteristic of centralized decision-making by Main Justice and
the Attorney General is delay. The average time that has elapsed between
indictment and a decision by Attorney General Gonzales to seek the death penalty
has been 23 months, and a decision to waive the death penalty has taken an average
of 18 months from indictment. While these averages have been inflated somewhat
by a few atypical multi-defendant cases, the government has required an average of
10 months after indictment to complete the multi-tiered DOJ death penalty review

*Marc Lacey and Raymond Bonner, “Reno Troubled by Death Penalty Statistics,” N. Y.
Times, September 12, 2000.

*Raymond Bonner, “Justice Dept. Set to Study Death Penalty in More Depth,” N. Y.
Times, June 14, 2001.
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process even in “ordinary” cases that were ultimately selected for death by
Attorney General Gonzales.

In sum, the federal death penalty system as it is currently administered by
the United States Department of Justice appears to be cumbersome, selective,
extremely slow, and highly concentrated on minority defendants. With this
background in mind, I will now address the most important provisions of the Death
Penalty Reform Act of 2006.

SIGNIFICANT FEATURES OF
THE DEATH PENALTY REFORM ACT OF 2006.

Section 3, Subsection 2—Increasing the Roster of Offenses with “Automatic”
Death-Eligibility.

This subsection adds five more statutes to the already long list of federal
homicide offenses that carry “built-in” death eligibility simply by virtue of a
conviction of the substantive offense, see 18 U.S.C. § 3592(c)(1), and proof of a
constitutional minimum level of intent. 18 U.S.C. § 3591(a)(2)(A)-(D). While it
can be argued that such “automatic” death-eligibility is not in and of itself
unconstitutional, Lowenfield v. Phelps, 484 U.S. 231 (1988), hut see, United States
v. McVeigh, 944 F. Supp. 1478 (D.Colo. 1996); such changes should be made
advisedly, because they have no effect other than to extend the death penalty to
cases involving ever-lower levels of aggravation.

To see why this is so, we must keep in mind that when it adds new statutory
eligibility factors, Congress is not merely allowing the jury to “consider” such
factors in capital sentencing. The jury can already consider all relevant sentencing
factors as non-statutory aggravation, including the fact that the defendant was
convicted of each of the five new statutes at issue here. 18 U.S.C. § 3593(c).
Rather, the point of creating a new statutory aggravating factor is to authorize the
jury to impose the death penalty on that basis alone, when no other statutory
aggravating factor is present. Since the FDPA’s existing list of statutory
aggravating factors already includes some 35 separate bases for death eligibility,
some of them extremely broad (such as that the murder was committed after
“substantial planning and premeditation”), the only practical effect of adding still
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more factors is to make the death penalty available in that small category of cases
where the murder was not otherwise aggravated.

Stated differently, the addition of these five statutes to the list contained in
§ 3592(c)(1) will create death-eligibility where it would not otherwise have existed
only where the defendant

L did not kill after substantial planning or premeditation, 18 U.S.C.

§ 3592(c)9),

did not commit the murder during the commission of some other serious
crime, § 3592(c)(1),

did not have a serious prior criminal record, § 3592(c)(2-4,-10, -12, -15),
did not create a grave risk of death to additional persons, § 3592(c)(5),
did not torture or seriously physically abuse the victim, § 3592(c)(6),
did not pay for the killing or commit it for money, § 3592(c)(7-8),

did not kill an especially vulnerable victim

did not engage in a CCE that distributed drugs to minors, § 3592(¢)(13)
did not kill a public official, and § 3592(c)(14), and

did not kill or attempt to kill more than one person. § 3592(c)(16).

Once the effect of such new death-eligibility factors is properly understood, one
might expect some actual showing of a need to further expand the list of death-
eligible federal murders before adding more death-eligibility factors to this
already-long list.

Section 3, Subsection 3—Expansion of Prior Firearms Conviction Aggravator.

The purpose and effect of this amendment are both somewhat obscure. The
Section by Section Analysis provided with the legislation does not explain whether
the * prior adjudication” referred to in the section means (a) an adjudication prior
to the sentencing hearing (which would include the just-completed trial on the
merits of the capital murder that is the subject of the sentencing hearing), or (b)
prior to the entire trial, or (¢) prior to the firearms offense of conviction.

However, since the second and third of these interpretations would mean that the
amendment does not change existing law, it would appear that the first
interpretation is the correct one. If that reading is correct (and I hope that the
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Justice Department will provide the Committee with its own understanding of this
amendment today), then the amendment appears to allow a single crime—a killing
with a firearm by a person engaged in a federal drug or violent offense—to satisfy
the government’s burden of establishing both a capital crime and a statutory
aggravating factor sufficient to allow imposition of the death penalty.

The reason Congress originally enacted the 924(c) exclusion in the firearms
aggravator, 18 U.S.C. 3592(c)(2), was to avoid making every firearm killing
automatically death-eligible. This would otherwise have occurred because the
firearms violation that serves as the predicate for the 924(j) conviction would do
double-duty as a “prior conviction” of a “prior” qualifying firearms offense. By
removing this exemption now, Congress would seemingly be making every federal
firearms killing death-eligible, whether or not it would otherwise be warranted. In
other words, there would be no requirement that the defendant have any genuinely
prior record, and without requiring evidence of any other aggravating factor (such
as substantial planning and premeditation, risk to additional persons, multiple
victims, cruelty or torture, etc.)

As a practical matter, this change would only extend the death penalty to the
very least aggravated firearms homicide cases—killings that occur with no
planning, or that are unintentional. Truly aggravated cases are already death-
eligible, and so will not be affected. This amendment is contrary to the
now-widespread agreement among death penalty supporters and opponents alike
that capital punishment should be reserved for the "worst of the worst."

The Section-by-Section Analysis on this point does not fully convey the
significance of the change. Under existing law, the fact of the firearms conviction
can obviously be considered by the jury “where the death sentence is sought based
on 19 U.S.C. § 924(c). (j).” Unless I have taken too dire a view of this
ambiguously-drafted provision, and it actually would mean nothing at all, what the
change appears to mean is that when there exists no other legal basis for seeking
the death penalty—when, in plain English, the murder was not aggravated enough
to justify the death penalty—the government can s¢i// seek death based simply on
the illusion of a “prior” firearm record which is not actually “prior” at all, but
simply part of the crime of conviction.

The enactment of 18 U.S.C. § 924(j) in 1994 represented a potentially
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enormous expansion in federal jurisdiction over homicide offenses, which from the
founding of the nation have been primarily a matter for state law enforcement.

The § 924(c) exclusion at least represented an effort to keep this huge change
under some sort of commonsense check by ensuring that every 924(j) offense
would not automatically become punishable by death in the unfettered discretion of
the jury. Removing this restraint is unwise, unnecessary (because any truly
aggravated 924(j) killing is already death-eligible under existing law), and open to
constitutional challenge as impermissibly all-inclusive under the two seminal
Supreme Court cases governing capital punishment law, Furman v. Georgia and
Gregg v. Georgia.

Section 3, Subsection 6—Broad New Eligibility Factor for “Any” Threat to Use
Violence to Obstruct Justice

Again, this proposed new aggravating factor would extend the death penalty
to a whole new range of cases that feature no other aggravating factor (in other
words, that do not involve the killing of federal witnesses or officers, do not
involve multiple victims, did not occur after substantial planning, was not
committed in an especially heinous, cruel or depraved manner, and so on), based
simply on proof that at some point in the past, the defendant had engaged in “any
conduct,” including mere threats of violence, to obstruct the investigation or
prosecution of “any” offense, including non-violent offenses and offenses having
nothing to do the killing. For example: under this provision, an otherwise non-
capital murder would become punishable by death if, ten or twenty years before the
murder, the defendant had threatened to beat up his wife if she called the police
following a domestic disturbance. Of course, such evidence is generally
admissible now, as nonstatutory aggravation. The only effect of this change would
be to allow such evidence to constitute the sole legal basis for imposing the death
penalty. Again, there is currently no gap in the reach of the federal death penalty
that justifies such a broad and arbitrary expansion. In fact, this represents such an
extraordinarily broad change that I suspect it is unintentional, and may reflect a
drafting error.

Moreover, even if language were added to make clear that the proposed
“obstruction of justice” factor requires some nexus to the capital homicide offense
at issue, the new factor would still be susceptible of very broad application,
because it could be construed to apply to any murder committed to avoid arrest. If
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so construed, such a relatively uncontroversial-seeming expansion of the federal
death penalty could eliminate almost every remaining murder under federal
jurisdiction that is not currently subject to the death penalty. That is, this provision
could remove the last bit of legislative “narrowing” from the FDPA, leaving the
decision to inflict or withhold death to the unfettered discretion of the jury in every
case.

Eventually the Supreme Court may take up the question of whether a given
capital punishment statute has become so all-inclusive that it fails the basic
requirement of Furman and Gregg that the sentencer’s discretion be legislatively
narrowed and guided. Tll-considered expansions of death-eligibility under the
FDPA may bring that day closer.

Section 4, Subsection (1)(C)-Authorization for Non-statutory Aggravating
Factors Relating to Defendant’s State of Mind and Intent

This provision, which allows nonstatutory aggravating factors relating to the
defendant’s intent or state of mind to be used as aggravating factors, does not
seem to change existing law and therefore is superfluous. If it does change
existing law, its enactment might call into question the validity of previous death
sentences imposed in partial reliance on various versions and permutations of this
factor. See United States v. Higgs, 353 F.3d 281, 301 (4th Cir. 2003) (recognizing
that after-enacted statutory aggravating factor violates ex post facto clause.) On its
face, the language is also vague, and may open the door to the risk of appellate
reversal that such vague factors carry with them. Cf. Jones v. United States, 527
U. S.373,400-401(1999) (narrowly rejecting Eighth Amendment vagueness
challenges to nonstatutory aggravating factors).

Section 4, Subsection (3)(B)-(C) Unadjudicated Acts and Right to Cross-
Examine Defendant

These provisions, which allow for notice (and presumably presentation) of
unadjudicated conduct in support of aggravating factors, and for government cross-
examination of a defendant concerning his statements or testimony to the
sentencing jury, also appear to do nothing more than restate existing law. If any
change from existing law is intended, the Section-By-Section Analysis does not
indicate what the change might be. Perhaps the latter provision is intended to
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foreclose claims, already soundly rejected by the courts, see e.g. United States v.
Barnette, 211 F.3d 803 (4th Cir. 2000), United States v. Hall, 152 F. 3d 381(5th
Cir. 1998), that federal capital defendants have a right of allocution (i.e. to make an
unsworn statement) to the sentencing jury. In view of the fact that no federal
appeals court has upheld such a right to date, there appears little present need to
legislate in this area.

Section 4, Subsection (4)(A) — “Intent” factors required by § 3591(a)(2) be
found “during” a § 3593 hearing.

On its face, this provision seems simply to state current practice, which is
that the sentencing jury determines all factual elements necessary to render the
defendant eligible for the death penalty during the course of a sentencing hearing
under the FDPA. However, it is conceivable that the real purpose of this
amendment is to create an arguable statutory basis (albeit a thin one) for a claim
that federal trial judges no longer have discretion to “bifurcate™ capital hearings
under the Federal Death Penalty Act in order to assure that the jury’s fact-finding
procedures are fundamentally fair. Since Apprendi v. New Jersey, 530 U. S. 466
(2000), and Ring v. Arizona, 536 U. S. 584 (2002), which held that the facts on
which a defendant’s death eligibility turns are the functional equivalent of elements
of an aggravated substantive offense of death-eligible murder, federal courts have
increasingly recognized the need to segregate the jury’s fact-finding concerning
these elements from the inflammatory and extremely prejudicial nonstatutory
character and victim-impact evidence that the prosecution typically introduces in
aggravation of sentence. The current proceeding taking place in United States v.
Moussaoui just a few miles from here, in which the trial judge has required the
government to prove, and the jury to find, that the defendant actually caused
death on September 11 before beginning the emotionally overwhelming “victim-
impact” phase of the proceedings, provides a good example of a case in which such
bifurcation is clearly essential to assure a fair trial. Congress should do nothing to
prevent trial judges from fashioning such practical, commonsense remedies in the
future. If Subsection (4)(A) would have such an effect (and I am unable to discern
any other effect it might have), it should not be enacted.

-10-
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Section 4, Subsection (4)(B), (4)(C); (7) Mental Retardation Procedures and
Re-definition

Among other things, these sections create a procedure and standards
governing the determination of whether a defendant is exempt from the death
penalty by reason of mental retardation. The mental retardation exemption has
been a feature of federal death penalty procedures since the first such procedures
were enacted in 1988. See 21 U.S.C. § 848(1). It thus predates the Supreme
Court’s decision in_Atkins v. Virginia, 536 US 304 (2002), that put this exemption
on a constitutional footing. Unfortunately, the procedures proposed here fall well
short of Atkins’ constitutional minimum, and would thus contravene the Eighth
Amendment.

The most serious defect is the definition of mental retardation set forth in the
proposed 18 U.S.C. § 3593(b)(4):

For purposes of this section, a defendant is mentally retarded if, since
some point in time prior to age 18, he or she has continuously had an
intelligence quotient of 70 or lower and, as a result of that
significantly subaverage mental functioning, has since that point in
time continuously had a diminished capacity to understand and
process information, abstract from mistakes and learn from
experience, engage in logical reasoning, control impulses, and
understand others’ reactions.

To be sure, the Supreme Court in Atkins did not impose a single binding
constitutional definition of mental retardation. However, the above language is not
a definition at all, but rather a listing of many of the characteristics of people with
mental retardation that the Atkins Court regarded as justifying a categorical bar
against the infliction of death upon such defendants. In effect, this provision
would require the jury to redetermine anew in ¢ach case whether the Supreme
Court was correct in Atkins when it found that these characteristics of mental
retardation justified a categorical exemption.

Note that the provision requires the jury to find @/l of the listed
characteristics (and that all these characteristics have manifested themselves
“continuously™ since some point prior to age 18) in order to exempt a defendant on
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grounds of mental retardation. Thus a defendant with an 1Q of 70 or below who
established, for example, that he had “diminished capacity to understand and
process information, abstract from mistakes and learn from experience, engage in
logical reasoning, [and] control impulses,” but who did not establish that he also
had diminished capacity to “understand others’ reactions™ would have failed to
establish mental retardation, and could therefore be executed.

1t can readily be seen that this approach fails to protect the entire class of
persons with mental retardation, and enactment would therefore place the federal
government in violation of the Eighth Amendment rule of Atkins. Indeed, the
whole point of the Supreme Court’s decision in Atkins was that each of these
facets of moral culpability was too difficult to determine reliably on a case-by-case
basis, and that the severity of the disability suffered by all persons with mental
retardation (whose intellectual functioning places them, by definition, in the
bottom 2-3 percent of the population) justifies a categorical ban.

There is essentially only one accepted definition of mental retardation in use
by psychologists and psychiatrists, with minor variances in wording. The majority
opinion in Atkins cited the following definition, which was promulgated in 1992
by the American Association on Mental Retardation:

Mental retardation refers to substantial limitations in present
functioning. It is characterized by significantly subaverage
intellectual functioning, existing concurrently with related limitations
in two or more of the following applicable adaptive skill areas:
communication, self-care, home living, social skills, community use,
self-direction, health and safety, functional academics, leisure, and
work. Mental retardation manifests before age 18.

122 S.Ct. at 2245 n.3. 1f a definition of mental retardation is felt to be needed in
the Federal Death Penalty Act, that definition (or the essentially identical revision
promulgated by the AAMR in 2002) should be used. The fact that the terminology
employed in this draft of the Federal Death Penalty Reform Act of 2006 would
extend to only a fraction of the people who are recognized as having mental
retardation under virtually every other provision of state and federal law is proof
that this language is unconstitutionally narrow and would fail to protect many
(indeed almost all) members of the class of impaired defendants who are, in fact,

-12-



41

exempt from execution under Atkins.

The procedures to be employed are also undesirable. Rather than a pretrial
Jjudicial determination (as occurs with competency to stand trial, for example, see
18 U.S.C. § 4241), this draft would wastefully require a defendant with mental
retardation to go through the entire elaborate structure of a capital trial (with
special jury selection procedures, bifurcated jury sentencing, special counsel
provisions, and so forth), only to establish at the end of the process that he suffered
all along from a life-long disability that rendered moot the entire death-penalty
aspect of the proceedings—and that could have been determined at the start.
Because mental retardation (unlike mental illness) is an essentially fixed condition
that must have existed prior to age 18 and that does not resolve or dissipate over
time, it is obviously more efficient and more logical to determine this issue before
trial rather than at the end of the proceedings. Almost all state statutes
implementing mental retardation bars in death penalty proceedings adopt this
approach. See, e.g., N.C. Gen. Stat. Ann. 15A-2005(c); Tenn. Code Ann.

§ 39-13-203(¢c).

Delaying the jury’s mental retardation verdict until gfier the presentation of
aggravation evidence is also unfair, because it ensures that the jury will not address
the relatively straightforward issues of whether the defendant meets the clinical
definition of mental retardation until it has been overwhelmed with inflammatory
information about the defendant’s prior record and bad character and with
emotionally powerful victim impact evidence. Just as it has long been thought
unfair to present sentencing evidence (including evidence of prior offenses and bad
character) to a jury before the defendant’s gui/f or innocence has been determined,
so too is it unfair to delay a determination of whether the defendant has the
immutable disability of mental retardation until all of the evidence that might make
the jury wish to impose the death penalty—retardation or no retardation—has been
presented.

If a procedure for the determination of mental retardation is to be added to
the FDPA, the statute should provide for a pretrial judicial determination
analogous to a competency determination. In making that determination, the court
should be guided by the actual clinical definition of mental retardation invariably
employed by mental health professionals who assess the presence or absence of
mental retardation in other settings. If the court determines that the defendant did
not have mental retardation, the trial would proceed in the normal fashion, and if

-13-
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the defendant is convicted he would retain the right (as required by Lockett v. Ohio
and its progeny) to present evidence of his mental impairments to the sentencing
jury as a mitigating factor.

Also in Section 4, Subsection (7), the proposed 18 U.S.C. 3593(b)(1) and
(2) set up a partial new procedure for pretrial rebuttal mental health
evaluations in capital cases without taking into account the detailed set of
procedures that only recently went into effect with the December, 2002
amendments to Rule 12.2, Fed.R.Crim.P. Rule 12 .2 already requires written
pretrial notice of expert mental health mitigation testimony, and authorizes
government rebuttal evaluations following such notice. Adding on a statutory
provision that is much less detailed than Rule 12.2 is likely to cause confusion,
while adding little or nothing to the government’s valid entitlement to a fair
opportunity to rebut the defendant’s mitigation.

In the proposed 18 U.S.C. § 3593(b)(1) and (2) , and at several other points
in the legislation, the Act creates a new requirement that the defendant personally
sign and serve notice of all mitigating factors upon which he will rely at
sentencing. While this proposal has a superficially attractive symmetry to the
government’s obligation to provide pretrial notice of aggravating factors, it
overlooks the real differences between aggravation and mitigation. Most
importantly, an across-the-board notice requirement for defendants would
effectively require many defendants to acknowledge factual guilt before trial, and
would thus be unconstitutional. A defendant cannot personally “sign” and file
notice of intent to prove a mitigating factor (such as having committed the offense
under duress, or under the influence of extreme emotional disturbance) without
admitting guilt of the underlying offense. That is why, to my knowledge, no state
death penalty stature requires this kind of broad pretrial notice of mitigating
factors, and why this provision would be unenforceable under the Fifth
Amendment.

Section 4, Subsection S—Directive that the sentencer must avoid “any
influence of sympathy.”

This subsection would insert into 18 U.S.C. § 3593(e) the following
sentence:

In assessing the appropriateness of a sentence of death, the jury, or if

-14-
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there is no jury, the court must base the decision on the facts of the
offense and the aggravating and mitigating factors and avoid any
influence of sympathy, sentiment, passion, prejudice, or other arbitrary
factor when imposing sentence.

The evident purpose of this provision would be to allow the government to seek a
jury instruction using this verbiage. However, instructing a capital sentencing jury
to avoid “any influence” of sympathy when choosing between life and death runs a
grave risk of violating the constitutional requirement of Lockett v. Ohio, 438 U.S.
586 (1978) and Eddings v. Oklahoma, 455 U.S. 104 (1982), that the sentencer
consider all relevant mitigating evidence before imposing death as punishment. T
realize that in California v. Brown, 479 U.S. 538 (1987), the Supreme Court
narrowly upheld a rather different instruction not to be swayed by “mere sentiment,
conjecture, sympathy, [or] sympathy. . . . ” However, the language proposed here
is much more sweeping. It is simply impossible to reconcile a prohibition of “any
influence of sympathy” with the constitutional directive to consider the kinds of
mitigating evidence—including horrific childhood abuse, or severe mental and
physical disabilities—which tend to elicit sympathy by their very nature. There is
no reason to push the constitutional envelope in order to help the government
persuade jurors to stifle their own sympathetic responses to those “compassionate
or mitigating factors stemming from the diverse frailties of humankind™” which
must be considered ““as a constitutionally indispensable part of the process of
inflicting the penalty of death.” Woodson v. North Carolina, 428 U.S. 280, 304
(1976) (opinion of Stewart, Powell, and Stevens, JT). This amendment is
unnecessary, unwise, and unconstitutional.

Section 7: Amendments relating to Section 3005 of Title 18 (appointment of
counsel).

Ever since 1790, federal law has required appointment, upon request, of two
“counsel learned in the law™ at the time that a defendant is indicted for a capital
offense.* This amendment would remove part of that entitlement for the first time,
by delaying appointment of capitally-qualified counsel until the Attorney General

*In 1994 this provision was strengthened in various ways, including addition of a
provision making clear that at least one counsel so appointed must be learned in the law
“applicable to capital cases,” and requiring the court to consider the recommendation of the
Federal Defender in appointing counsel.
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actually decided to seek the death penalty. This decision typically comes many
months and even years after indictment, so the effect of this provision would be to
cause an enormous delay before entry of capitally-qualified counsel in most cases
where the death penalty is eventually sought, and to delay such appointment until a
critical decision-point—the government’s decision whether to seek death—has
passed.”

This provision would overrule the First Circuit’s decision in [n re Sterling-Suarez
306 F.3d 1170 (1st Cir. 2002), which applied § 3005 to require a district court to
appoint “learned counsel” upon indictment. Rejecting the government’s policy
arguments in favor of delayed appointment of death-qualified counsel in that case,
Judge Boudin observed,

In some cases the early appointment of learned counsel will not be
wasted at all but may well make the difference as to whether the
Attorney General seeks the death penalty (and perhaps as to whether
defendant lives or dies). Further, the submission to the Attorney
General is a comparatively informal one and in those cases where the
opposition succeeds in persuading the Attorney General not to seek
the death penalty, a substantial additional expenditure on the trial and
sentencing phase of a capital case is likely to be avoided.

Id. at 1175. Accord, United States v. Miranda, 148 F. Supp. 2d 292 (SD.N.Y.
2001). Both fairness and economy support prompt appointment of qualified
counsel as soon as possible after indictment.® Removing this entitlement would

’As pointed out above, the delays occasioned by the Attorney General’s death penalty
review process have been extremely long, averaging 23 months from indictment to death notice
for the first 25 defendants authorized for capital prosecution by Attorney General Gonzales.

“In 1998 the Judicial Conference of the United States adopted a series of
recommendations contained in FEDERAL DEATH PENALTY CASES: RECOMMENDATIONS
CONCERNING THE COST AND QUALITY OF DEFENSE REPRESENTATION, also known as the Spencer
Report. Explaining these official judiciary policies, the Commentary to the Spencer
Committee’s recommendations made the same point as Suarez court concerning the importance
and cost-effectiveness of early appointment of death-qualified defense counsel:

Recommendation 1(b) calls for the appointment of specially qualified counsel “at
the outset” of a case, because virtually all aspects of the defense of a federal death
penalty case, beginning with decisions made at the earliest stages of the litigation,
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work counter to President Bush’s expressed support for increasing the quality of
the defense afforded to defendants in capital cases, while weakening a protection

that has been in place since the first years of our nation’s existence.

That said, it is possible that the original purpose of this proposed revision to

§ 3005 was merely to obviate the need for appointment of two counsel in cases

where they are clearly not needed. Alone among the federal circuits, the Fourth
Circuit has held that “18 U.S.C. § 3005 creates an absolute right to two attorneys in
cases where the death penalty may be imposed, even when the government does
not, in fact, seek the death penalty.” United States v. Boone, 245 F.3d 352, 358-59
(4th Cir. 2001). If Congress wishes to overrule this holding, it could do so simply

by providing that the filing of a waiver of the death penalty by the government
renders the provisions of 18 U.S.C. § 3005 inapplicable. In this way, the

government could promote efficiency in the administration of the Criminal Justice
Act by acting expeditiously itself to inform the court and the accused that the death
penalty will not be an issue in the case.” But so long as the government insists on
retaining the option to seek the death penalty, the accused should have qualified

counsel capable of defending a capital case. Given how sluggish the Justice

Department’s death penalty bureaucracy has become, there is something unseemly

are affected by the complexities of the penalty phase. Early appointment of
“learned counsel” is also necessitated by the formal “authorization process”
adopted by the Department of Justice to guide the Attorney General's decision-
making regarding whether to seek imposition of a death sentence. (See United
States Attorney’s Manual § 9-10.000.) Integral to the authorization process is a
presentation to Justice Department officials of the factors which would justify not
seeking a death sentence against the defendant. A “mitigation investigation”
therefore must be undertaken at the commencement of the representation. Since
an early decision not to seek death is the least costly way to resolve a potential
capital charge, a prompt preliminary mitigation investigation leading to effective
advocacy with the Justice Department is critical both to a defendant’s interests
and to sound fiscal management of public funds.

Id. at 41-42.

T note that such an amendment would comport with existing Judiciary policy, which
encourages district judges (except in the Fourth Circuit, who must apply Boone) to reduce costs
by relieving second counsel and lowering hourly rates whenever death is removed as a possible
punishment in a case. VII GUIDE TO JUDICIARY POLICIES AND PROCEDURES: APPOINTMENT OF

COUNSEL IN CRIMINAL CAsES Chapter 602.B.2.
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about any proposal to hobble the government’s courtroom adversaries as a way of
addressing the wastefulness of its own overly-centralized and almost interminable
death penalty review process.

Section 8(a)-Narrowing of “equally culpable offender” mitigating factor

Section 8(a) would substantially narrow the jury’s power to consider, as a
reason not to impose the death penalty, the fact that other equally guilty offenders
in the same case are escaping such punishment. Currently, § 3592(a)(4) directs
the sentencer to consider, as a mitigating factor, whether “[a]nother defendant or
defendants, equally culpable in the crime, will not be punished by death.” Section
8(a) would narrow that mitigating factor to permit jury consideration only of the
fact that “the Government could have, but has not, sought the death penalty against
another defendant or defendants, equally culpable in the crime.”

The effect of this change is to allow the jury to take intra-case fairness into
account only when disparities of treatment are created by the plea bargaining and
charging process. If such disparities are produced by other factors—such as
divergent jury sentencing verdicts, or the vagaries of apprehension, extradition and
prosecution—the jury will not be able to take them into account. An example of
this might include the fact that two 17-year-old defendants are exempt from the
death penalty by virtue of their birth dates, leaving a single 18-year-old to face
death alone. Likewise, defendants are not infrequently immunized from the death
penalty by the terms of their extraditions from foreign countries: when one
defendant is extradited from Egypt and his co-defendants from Germany, Britain,
or Canada, the fact that only the first defendant would be facing the death penalty
(as a result of the divergent policies of the rendering countries) could not be
considered by his jury as a mitigating factor, even if the immunized defendants
were equally or more culpable in the offense.

While prosecution decision-making is certainly one major reason for
potentially unfair capital sentencing disparities, it is not the only one, and there is
no good reason for narrowing the jury’s power to consider what is fair under all the
circumstances. To be sure, a strong argument can be made that the hypothetical
defendants described here might still cite the disparate punishments in their cases
as a non-statutory mitigating factor. In all likelihood, however, some federal
courts would construe Congress’s enactment of this amendment as intended to
preclude reliance on such mitigating factors, while other courts would allow it. Tn
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the absence of any demonstrated need for legislation on this point, the potential for
inconsistency and confusion in capital sentencing that this subsection carries with
it counsel against its enactment.

Section 8(c)-Authorization to empanel resentencing juries of less than 12
members over defendant’s objection where court finds “good cause”

Fed. R. Crim. P. 23(b) currently authorizes an 11-member jury to return a
verdict where one juror is dismissed for good cause, even without the defendant’s
consent or stipulation. This provision presumably already applies to capital as well
as non-capital cases. Section 8(c) would apply this to re-sentencing juries in
capital cases, but in so doing would remove the 11-juror minimum, thus allowing
for even smaller juries --- of virtually any size --- so long as the judge finds good
cause for dismissing two or more jurors. Even more significantly, this provision
clearly authorizes judges to empanel resentencing juries of less than 12
members—with no apparent minimum number—so long as undefined “good
cause” is found to exist. I am not aware of any justification for so radical a
potential departure from the centuries-old practice of requiring 12-member juries in
capital cases, and do not think that Congress should enact it without a very
powerful justification being shown.

Thank you for considering these comments. [ would be glad to work with

the sponsors of this bill to address the significant shortcomings that I have
identified today, and welcome any questions you might have.
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Mr. CoBLE. Well, in the spirit of equity, if you wanted—in view
of the generosity of your two predecessors, if you want another
minute, Mr. Bruck, you may have it.

Mr. BRUCK. I'd much rather answer questions that the Com-
mittee has. I think that might be more helpful, Mr. Chairman.

Mr. CoBLE. Yes. I was hoping that the gentleman from Texas
would be here, the primary sponsor, and I'm told he’s on his way.
So we’ll get a chance to hear from him as well.

Now, ladies and gentlemen, we impose the 5-minute rule against
ourselves as well. So I will begin the questioning, Ms. Griffey, with
you.

Why, Ms. Griffey, are procedural guidelines for determining men-
tal retardation needed in the light of Atkins and the existing prohi-
bition on executing mentally retarded defendants?

Ms. GRIFFEY. They’re needed because although the Federal stat-
ute precluded the execution of the mentally retarded, there were no
procedures in place. And while the mental retardation issue had
been addressed on an ad hoc basis, but through a variety of mecha-
nisms—most typically a pre-trial determination by district courts
when they hit the issue—it is our best understanding of the con-
stitutional requirements that the determination, as I indicated in
my earlier testimony, must be made or at least the defendant has
the right to have the determination be made by the jury.

So that is why we—with the constitutionalization of the mental
retardation issue, we really do need procedures that conform with
the Constitution.

Mr. CoBLE. Mr. Steinbuch, you touched on this, but I want to
give you a chance to expand on it. Why is the 924(c) exception from
the firearms aggravator unfair?

Mr. STEINBUCH. It just doesn’t make any sense, Mr. Chairman.
There is a firearms aggravator for other death penalty qualifying
crimes. But for some reason, 924(c) has an exception where the
firearm aggravator may not be applied.

Now if we don’t want firearms to be an aggravator for the death
penalty, then we should eliminate it. But if we want firearms, as
I think, indeed, most on both sides of the aisle want, then we
should have it for all death qualifying crimes.

Mr. CoBLE. Mr. Scheidegger, in your testimony, you mentioned
that provisions of the bill “will make pre-trial notice requirements
fair.” Explain in a little more detail, if you will, how this will
achieve fairness, and how might these provisions impact the treat-
ment of crime victims?

Mr. SCHEIDEGGER. Well, I think that a fact-finding procedure op-
erates better when both sides have notice of what the procedure 1s
going to be about and have a chance to prepare a rebuttal to the
other side’s case.

And I think that a requirement that each side share with the
other what factors it’s going to put forward as aggravating or miti-
gating will produce a more reliable and a better truth-seeking func-
tion in the penalty phase of the trial.

Mr. CoBLE. Professor Bruck, now here’s the chance for you to
agree/disagree, I believe, because I know you and Ms. Griffey are
not in agreement on this. Tell me again—and again, you touched
on this, Professor—how does the provision requiring pre-trial notice
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by the defendant of mitigation circumstances or mental retardation
violate the fifth amendment?

Mr. BRUCK. Mental retardation, it would not. And in fact, exist-
ing law, Congress and the Supreme Court just remanded rule 12.2
of the Rules of Criminal Procedure just in December of 2002 to re-
quire notice of expert testimony on any mental health issue, includ-
ing mental retardation. So, in a way, there’s really no need for a
new notice provision on that.

And clearly, there’s no reason—notice for MR. When mental re-
tardation is advanced as a bar, there is nothing wrong with requir-
ing notice. But the idea that every mitigating factor should be only
admissible if there has been notice, there are 38 States with the—
38 jurisdictions with the death penalty in this country, and not one
has a rule like that. And the reason is that many mitigating fac-
tors, not mental retardation, but many of the others, would re-
quire—in effect require the defendant to admit that he committed
the crime.

Mitigating factors, such as he acted—the defendant acted under
duress in the commission of the murder, or he committed the mur-
der while under the influence of mental or emotional disturbance.
You can’t file notice of that as your mitigating factor, and this actu-
ally requires it be signed by the defendant, unless you admit you
did the killing.

And that’s why none of the 38 States have that requirement be-
cause that violates the fifth amendment. You haven’t been tried
yet. It’s much too early. This is simply not a requirement.

Mr. CoBLE. Ms. Griffey, I'll give you a chance to respond subse-
quently. But for the moment, I'm going to take a page from Mr.
Steinbuch and Mr. Scheidegger’s book and recognize the gentleman
from Virginia before my red light illuminates.

Mr. ScorT. Thank you, Mr. Chairman.

There’s a prohibition against using sentiment as a consideration
in applying the death penalty. Mr. Bruck, can you indicate what—
how you can do that if youre allowing victim impact statements?

Mr. BRUCK. Yes. There is a provision in this legislation to tell the
jury to allow no influence of sympathy or sentiment or passion,
prejudice, or any other arbitrary factor. There’s nothing wrong with
an instruction that says not to be carried away by emotion, but this
instruction is very different.

It—and in particular, as I pointed out in my prepared remarks,
it pushes the constitutional envelope. The whole point of mitigation
is to try to show that even though a man committed murder, there
are still reasons that he deserves some small amount of sympathy,
enough to let him have life in prison rather than death.

To tell the jury not to be influenced by any influence of sympathy
violates that constitutional provision. Now this isn’t something that
we can—we can follow or not if we choose. This is a constitutional
requirement imposed in case after case by the United States Su-
preme Court, beginning with Woodson v. North Carolina in 1976
and going straight on until today.

So, again, the devil is in the details. There could be an argument,
and perhaps the Department of Justice will win a 5—4 decision say-
ing this pushes the envelope, but not too far. But why risk it?
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These are the kinds of things that really shouldn’t be—shouldn’t be
trifled with.

Mr. ScorT. What about sympathy on behalf of the victim? If you
have the witness—the victims parading before the jury, presum-
ably eliciting emotional—an emotional response, how does that
play?

Mr. BRUCK. Well, there is something a little inconsistent about
now that we have victims able to testify so broadly, the survivors,
which is not something—I mean, I understand why it’s being done,
why the Supreme Court allowed it. But then to turn around and
say, “Oh, and don’t be influenced by sympathy.” It’s a little illogi-
cal. The why did we hear all that testimony if we’re not supposed
to have any sympathy?

The real point of an instruction not to be influenced at all by
sympathy is to try to convey to the jury what prosecutors try to do
naturally in their closing argument, which is to say to the jury,
“Don’t use your heart. Don’t be a human being. Don’t look at all
aspects of this. Just be sort of a calculator, a machine.” And you
know, total up the aggravators and mitigators and don’t use really
human common sense in deciding what is, after all, a moral judg-
Irﬁent, the Supreme Court has told us, these sorts of add-ons to
this.

You know, it’s true that the Justice Department has had rel-
atively little luck in getting anybody sentenced to death. There are
42 people on death row right now, and there have been 3 execu-
tions. But these little bells and whistles to try to grease the skids
are not going to make any appreciable difference. All it’s going to
do is put these statutes at some constitutional risk.

Mr. Scort. Should lack of moral certainty of guilt be a miti-
gating factor?

Mr. BRUCK. Yes, I think it should. And it probably already is, in-
formally. It’s probably the oldest reason why juries have declined
to seek the death penalty since there was—has been jury sen-
tencing more than 100 years ago.

If we’re going to—if we’re going to make some fixes in this bill,
making that explicit, whether it’s constitutionally required or not—
good grief, we've seen enough innocent people being found on our
Nation’s death row. President Clinton had to commute a sentence
at the request of the attorney general’s office, someone who had ex-
hausted all of his appeals because of doubt about his innocence,
about his guilt.

And of course, the jury ought to be able to consider whether it’s
certain enough to convict, but not certain enough to execute.

Mr. ScotrT. The obstruction of justice factor, do I understand
the—I think what they’re trying to get at is that you’re killing the
witness in that case. The way it’s worded——

Mr. BRUCK. Yes.
fl\/{lr. ScoTT. What’s the problem with the wording of the case—
of that——

Mr. BRUCK. Well, I should say that I understand from majority
staff that this is something that they already intend to correct. As
it’s written now, this would—if somebody had threatened to hurt
a witness 20 years ago, that would be an aggravating factor. And
I think that’s not what they actually intended.
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This should be—if we’re going to add yet another aggravating
factor, this should be very narrowly drawn. It should be made clear
that it not only doesn’t apply to a threat 20 years ago, that it has
to relate to the murder that they’re sentencing for. But it should
also make clear that it doesn’t apply to everyone who might become
a witness. It should only apply to someone whose motivation is to
obstruct an ongoing prosecution.

Otherwise, this will be the universal aggravator. Someone goes
into a store with no premeditation, no advance planning, no prior
record, and on and on and on, and shoots the clerk. And the Gov-
ernment could say, well, they probably shot the clerk because they
were afraid the person would be a witness. Therefore, this aggra-
vator applies. That is much too broad.

Mr. Scott. Can I ask one additional question?

Mr. CoBLE. Without objection.

Mr. ScoTT. Just a kind of a general statement is do we have evi-
dence that a death eligible jury is more likely to convict?

Mr. BRUCK. Yes. Absolutely. The Supreme Court has, by a vote
of 6-3, said that it’s close enough for Government work and has al-
lowed it.

But there’s no doubt that juries that are picked, where the will-
ingness to impose the death penalty is a requirement for serving
on the jury, and that’s the way we do it now, is a jury that is more
likely than a normal jury, a regular American jury, to find the de-
fendant guilty in the first place. And that increases the risk of exe-
cuting—of convicting and executing the innocent.

Mr. CoBLE. I thank the gentleman from Virginia.

Now, as a general rule, ladies and gentlemen, we usually restrict
opening statements to the Chairman and the Ranking Member.
But the introducer of the bill is a Member of the Subcommittee. So,
without objection, I'll recognize the distinguished gentleman from
Texas for an opening statement, symbol for dash, examination of
the witnesses.

The gentleman from Texas.

Mr. GOHMERT. Thank you so much, Mr. Chairman.

I really appreciate this opportunity, and I thank you for holding
this hearing today on a bill that I think will clarify some of the
areas of death penalty law that are currently in flux due to the
things such as the Supreme Court decision in Atkins v. Virginia.

Now, it falls on Congress to promulgate statutory provisions that
are both fair to the accused and fair to the victim’s family, and this
bill clarifies certain aggravating factors in death penalty cases, and
it firms up notice requirements for both sides, the prosecution and
the defense.

Having presided over three death penalty cases during my ten-
ure on the bench and having been court appointed as counsel for
a convicted capital murderer it turns out should not have been con-
victed, and the job I did was able to reverse that case. That’s not
a case of the system not working. It’s a case of a good lawyer help-
ing the system to work, all humility aside.

But it appears that in the areas of a sentencing, the various dis-
tricts across the country have interpreted different provisions in
different ways. And this bill seeks to bring consistency to the proc-
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ess and especially when the life of an individual is in the hands
of our justice system.

And I'd like to address a few things that Mr. Bruck had indicated
with regard to a death eligible jury convicting in a higher percent-
age of cases. There are a number of factors at work there, I would
point out.

First of all, if you’ve been involved in death penalty prosecutions
or death penalty cases, you know that prosecutors do not do that
lightly. And because of the tremendous amount of expense incurred
simply as a result of pursuing the death penalty, DAs, prosecutors
don’t want to do it unless they have a very solid case. Otherwise,
it wastes hundreds and hundreds of thousands of dollars.

So I would indicate and I would submit humbly that, you know,
there aren’t many of those capital murder cases that go to trial
where they don’t feel good about the evidence as far as producing
a conviction. Otherwise, they don’t go there.

With regard to the sympathy factor, you know, in the case of
Saffle v. Parks, the Supreme Court of this glorious United States
had dealt with that issue, and they dealt with an instruction there
that said you must avoid any influence of sympathy, sentiment,
passion, prejudice, or other arbitrary factor when imposing sen-
tence.

And Mr. Bruck, you had referred to the fact that we should use
human common sense, and as a former judge and chief justice and
prosecutor and defense attorney, all, my experience is if you let
sympathy either for the victim, which is often a problem, or sym-
pathy for a defendant rule, then common sense often has to take
a back seat, and that’s what we’re trying to avoid.

And you've mentioned that we've found enough innocent people
on death row, well, I had a client that was on death row. But the
system worked, and he came off death row.

So I think we have a good system. But because capital murder
is such a serious matter, it does require continually tweaking. Un-
fortunately, we have a Supreme Court that not only can’t observe
precedent, they can’t even observe their own precedent and often
subject their opinions to the fleeting whims that appear more like
something a child’s daydream would happen.

And that makes it tough for those of us trying to follow the law
when we were judges, prosecutors, defense attorneys, when you
haven’t got any consistency on the Supreme Court. And you did
rightfully mention about the threat provision. And you had said
you understood that may be corrected in the future. I did want to
let you know the original draft did not have that in there, and that
I'd worked on and that the wonderful Judiciary staff had worked
on.
And apparently, DOJ made that submission without my ap-
proval. And as soon as I caught it, that was yanked out of there.
So that has already been changed and corrected. Whereas, I don’t
want something in the bill that I felt like going in is just not going
to work. So you obviously noticed the same thing.

But anyway, fortunately, with the scrutiny of staff and Com-
mittee and colleagues, I think we have come to a fairly good bill
that will assist in this death penalty tweaking to satisfy the ongo-
ing, evolving will of our wonderful, illustrious Supreme Court.
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So with that, I yield back—well, actually, my time is up. But Mr.
Chairman, thank you for the hearing. Thank you for this oppor-
tunity.

Mr. COBLE. You're indeed welcome. And I say to you, Mr.
Gohmert, we’ll be glad for you to hang around. We’re going to have
a—we seem to have a pretty good handle on time. So I'm going to
commence a second round. And Mr. Gohmert, I'll be glad for you
to remain for that if your time permits.

Mr. Scott and I—I only have one more question, and I'm going
to give Ms. Griffey a chance to respond and also the other two wit-
nesses, if you feel so obliged, to Mr. Bruck’s—Professor Bruck’s
comment regarding the fifth amendment.

Ms. GRIFFEY. Yes. Thank you for that opportunity.

The fifth amendment would not, under any circumstances, be
violated by the requirement that they identified, the mitigating fac-
tors that the defendant will rely on. The fifth amendment is not
violated unless a compelled incriminating statement is used
against a defendant in a criminal case.

It’s not violated. You—that’s—if you would like, I saw a frown up
there. The Supreme Court case is Chavez v. Martinez. It’s a 2003
case. Chavez v. Martinez, 538 U.S. 760.

And of course, it’s been well established the requirement that
you give a variety—notice of a variety of defenses doesn’t violate
the fifth amendment. So just the fact that you have to provide no-
tice does not violate the fifth amendment.

Mr. CoBLE. Gentlemen, either of you wanted to weigh in on this?

Mr. STEINBUCH. Mr. Chairman, uncharacteristically, I have no
comment on this issue. [Laughter.]

Mr. CoBLE. Mr. Scheidegger?

Mr. SCHEIDEGGER. No, I think Ms. Griffey covered it. Thank you.

Mr. CoBLE. And Ms. Griffey, the Professor continues to smile. So
I'll—do you want to have a rebuttal on this, Professor?

Mr. BrRuck. Well, I would note that—I mean, I've expressed my
view generally. I would note that the statute as drafted actually re-
quires that the defendant sign—sign his name to the mitigating
factors which, on their face, admit to having committed the crime.

I don’t—there are many ways to violate the fifth amendment, in-
cluding allowing the Government to make derivative use, and then
there would be all sorts of hearings about whether the Government
benefitted unfairly pre-trial by having a written, signed notice from
the defendant detailing the circumstances of the offense.

There is a reason why none of the other 38 States have anything
like this, and I would suggest that——

Mr. CoBLE. Well, and I'll give the distinguished gentlemen from
Virginia and Texas, respectfully, a chance to respond as we go
along. Mr. Scott?

Mr. Scort. Thank you, Mr. Chairman.

Just to follow up on that, Ms. Griffey, would sometimes to get
the mitigating circumstances, factors, you have to essentially admit
to the crime. Can that admission be used against the defendant in
the prima facie case?

Ms. GRIFFEY. No.

Mr. Scott. No?

Ms. GRIFFEY. No.
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Mr. ScorT. Can the information—investigatory information that
you glean from the fact that he’s admitted to it be used to help the
investigation?

Ms. GRIFFEY. The situation is no different than if the defendant
filed a notice of an insanity defense. It, you know, nobody is going
to stand—no prosecutor is going to stand up in the courtroom and
say that defendant admitted that he was insane at the time, so he
must be admitting that he did it. That’s just not something that’s
going to happen.

It would be a fifth amendment violation for sure to do that. But
it is the fifth amendment that protects against such actions. It’s
not—just merely requiring notice is not a fifth amendment viola-
tion.

Mr. ScoTT. So the prosecution doesn’t get undue advantage by
extorting an admission of guilt from the defendant?

Ms. GRIFFEY. Theyre not extorting an admission of guilt. They
are requiring notice that they intend—that the defendant intends
to rely on a factor such as duress or other factor. This is no dif-
ferent from insanity or any other sort of defense that the defendant
raises.

And what it does is it creates a level playing field. These cases
are too important to be—to have the outcome be determined by
surprise or hiding the ball. What we need to do is to have each side
know what is going to be at issue and for each side to be able to
test the evidence that is being put into—into the case.

Mr. Scort. Well, a level playing field is inconsistent with the
presumption of innocence. Is it not?

Ms. GrRIFFEY. Well, I don’t see that as being inconsistent at all.
I don’t understand your question, I guess.

Mr. ScorT. Well, you go in a civil trial with a level playing field.
All you’ve got to prove is preponderance of evidence. There’s no pre-
sumption one way or the other.

In a criminal trial, you're supposed to go in with an unlevel play-
ing field. The prosecution has to prove the case. Not only prove it,
but prove it beyond reasonable doubt. That’s not a level playing
field.

Ms. GRIFFEY. I think we’re talking apples and oranges here.
There’s the—the burden of proof is one thing, and the due process
and ability to establish the facts are another.

Mr. Scott. Let me ask you a couple of background questions, if
I can, Ms. Griffey? What is the present law, and what would the
bill do for co-defendant—the penalty given to a co-defendant?

What is the present law on the admissibility of that information,
and what would this bill do to that present law?

Ms. GRIFFEY. It would change it so that the only way in which
you could have—the only way in which you could claim entitlement
to the statutory mitigating factor would be if there was a defendant
against whom the Government could have sought the death pen-
alty, but declined to do it.

You would not be entitled to a—the benefit of the statutory miti-
gating factor if, for example, a co-defendant was ineligible for the
death penalty either because they had to be extradited from a for-
eign country or because he was underage and such.
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And I did see Mr. Bruck claimed that that would create a dis-
parate situation in terms of the outcome. But, of course, the focus
of the sentencing phase is on a defendant’s culpability.

Mr. Scort. Well, just simply the present law and how this would
change the present law?

Ms. GRIFFEY. It would restrict the defendant’s ability to claim
the benefit of statutory mitigation. I don’t think it would foreclose
him claiming mitigation based on an ineligible co-defendant is non-
statutory mitigation. And there’s very little difference between the
two.

Mr. ScorT. Another kind of background question. What is the
law now, and what would the law be, if this bill were to pass, on
people—on the felony murder, where the person—where the de-
fendant is not the triggerman? Can a person who is not the
triggerman be given the death penalty under Federal law, and
would that change that?

Ms. GRIFFEY. Yes, they can be given the death penalty under
Federal law. The Federal law provides for at least four different
threshold intent factors. And for example, in carrying out a robbery
in which everybody goes in carrying a gun, only one person is the
trigger person. Nonetheless, that person engaged in a dangerous
act, knowing that it could create a risk of death to the victim.

So, yes, a non-triggerman can—or you know, somebody can com-
mission a murder and order it and not be the triggerman.

Mr. ScorT. What about the driver in the case? You drive the four
or five people. One’s a driver. Four go in with guns. Can the driver
get the death penalty along with the rest of them?

Ms. GRIFFEY. That depends on what the driver knew.

Mr. ScOTT. Mr. Bruck, do you have any other comments on that,
on either question?

Mr. BRUCK. On the last, second to last issue you put to Ms.
Griffey about the equally culpable co-defendant. I was very struck
that Ms. Griffey just now said it really doesn’t change anything
that much because the jury can still consider other kinds of unfair-
ness between co-defendants other than prosecutorial decision-mak-
ing.

And I was very surprised to hear her say that because it’s obvi-
ous that if this passes, Federal prosecutors will be arguing to
judges not only that juries cannot consider anything that is not
here because Congress ruled that out as a mitigating—as a miti-
gating factor, but also that the Government is entitled to a jury in-
struction.

And that saying you may not consider the fact that there are
three people equally guilty of this, but only this man is on trial for
his life, and the others are going to get a lesser sentence. And
moreover, I bet they’re going to move, and judges will say that law-
yers for the defense can’t even argue that to the jury.

Because when Congress speaks, judges listen. This is a very mis-
chievous provision, and

Mr. ScorT. I don’t know if that’s good or bad. But go ahead.
[Laughter.]

Mr. BRUCK. I'm not going to respond to that, Mr. Scott. I just
think that I was very surprised to hear the Justice Department say
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that it really won’t change the way these cases are tried, when I
think we all know perfectly well that it will.

Mr. COBLE. Professor, I'm not thoroughly convinced that they al-
ways listen to us, but that’s for another day.

We’ve been joined by the distinguished gentleman from Ohio, Mr.
Chabot.

And the Chair recognizes the gentleman from Texas.

Mr. GOHMERT. Thank you, Mr. Chairman.

Just a couple of other things. Mr. Bruck raised a good issue
about mitigation being signed by the defendant because if that
were to go before the jury that, gee, he signed in advance basically
tantamount to an admission, that would be a problem. And the
fifth amendment protects that.

To me, it’s a bit like in non-capital cases in Texas, a defendant
has to make an election in writing before the case ever starts as
to who will do the sentencing, either the judge or the jury. Well,
that is not an admission of guilt. It’s just—and it’s never to be
taken that way or anything of that nature. The fifth amendment
protects that.

But it’s just the procedure. You've got to sign that in advance,
and if you don’t make a choice, then your choice is made for you.
But that has to be done in advance, and the fifth amendment pro-
tects that being taken or used as somehow an admission against
interest.

So I see that in the same way, and I would certainly want to pro-
tect the fifth amendment rights. They work pretty well for us so
far, and I want to see that continue. So I would expect that not to
ever be an issue.

As far as good questions, my friend Mr. Scott regarding whether
someone not the triggerman might ever get the death penalty, and
it’s a good issue, good question about whether a driver might ever
get that.

Of course, Ms. Griffey pointed out appropriately, it depends on
what he knew. And if the evidence isn’t there to establish basically
that he reasonably knew somebody was probably going to get
killed, then the death penalty will not be appropriate there.

You can’t just hail somebody off the street, and they don’t know
you're going to go in and probably kill somebody in robbing a place.
There has to be much more evidence than that.

And again, sympathy for the victims in the case is just not
enough to ever give somebody the death penalty. So either sym-
pathy for victims or the defendant or the defendant’s family is just
n}(l)t to be the issue, but whether there is evidence to support those
things.

I really do wish that when Congress spoke that all the judges lis-
tened because that’s—I think we need some people with hearing
aides maybe on the court so that they do hear better.

But I do appreciate the testimony of the witnesses. I appreciate
your input. I appreciate what each of you do in order to protect the
integrity of our system. That’s the only way we plod on forward.

And thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman from Texas.

And we need to vacate this room before too long, but I want to
recognize the gentleman from Ohio, Mr. Chabot.
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Mr. CHABOT. Thank you, Mr. Chairman.

I apologize for being somewhat late for this hearing, having had
some conflicts. And I’ll be brief in my questions since we do have
to vacate the room.

It’s my understanding, if I could start with you, Mr. Bruck, that
in your testimony you said that—I believe I'm correct in this—that
there is no place in a trial for victims’ impact statements or vic-
tims’ testifying relative to the—to the situation, and you shouldn’t
risk tainting the jury. Was that your testimony in general?

Mr. BrUCK. No. No, it was a question of what should happen in
what order. There’s no doubt that victims have—surviving mem-
bers of victims’ families have a statutory right to testify and have
the jury hear the grief that they have suffered and the impact of
the crime on their lives.

The question is whether the jury’s decision about mental retarda-
tion as a bar should happen before or after the jury has been sub-
jected to what is undeniably, whichever side of the aisle you sit on,
very, very emotionally wrenching and powerful testimony that
hasn’t a thing in the world to do with whether the defendant is eli-
gible for the death penalty by reason of mental retardation.

It’s a question—there are many things that we do in a certain
order in a criminal trial in order to protect the rights of the ac-
cused. And this is an example of something where the order, I
think, is backwards in this legislation.

And it’s the reason why most States implement Atkins v. Vir-
ginia by having the judge decide before trial and before millions of
dollars or thousands and thousands of dollars are spent on a cap-
ital trial whether there’s any point going through all this or wheth-
er this man is ineligible because of mental retardation. That’s the
proper order.

And if you're going to have the jury make the decision, which is
not the better way to do it, at least have the jury do it when they
can focus on that issue and not after they’ve heard all of the rea-
sons why this guy ought to get the death penalty, mental retarda-
tion or no mental retardation, which is a very human reaction.

Mr. CHABOT. Because [—it’s my belief that the role of the victim
or the victim’s family is really critical and one of the things that
too often does get short shrift. And it’s one of the reasons that I
proposed a victims’ rights constitutional amendment. Our Chair-
man, former Chairman Henry Hyde had originally proposed it, and
we took up the mantle when Henry left the Committee.

And it’s always been my view that when you consider that the
defendant’s rights are protected in our Constitution, and the vic-
tim’s rights, on the other hand, are sometimes statutorily pro-
tected, sometimes not. But if the two come into conflict, the Con-
stitution’s going to trump the statute every time. And there are a
number of instances where this has happened.

We haven’t had the votes, quite frankly, to pass that constitu-
tional amendment. We’ve only amended the Constitution 27 times
in our Nation’s history, and the first 10 times, of course, were the
Bill of Rights. So that leaves 17.

And of those 17, 2 of those were—canceled each other out, Prohi-
bition and then doing away with that. So it’s only 15 times. So we
really don’t do that very often.
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That being the case, in order to protect victims, we did pass
some, I think, helpful legislation which did emphasize more vic-
tims’ rights about a year or two ago. It didn’t go quite as far as
a lot of us would have liked it to, but I think it’s a step in the right
direction.

So anything that we can do to elevate the rights of victims,
whether it’s a death penalty case or not, I would certainly like to
take the opportunity to do that.

Would any of the other members of the panel like to comment
relative to victims’ rights and the issue that Mr. Bruck just dis-
cussed? Have any input they’d like to give us on that?

Mr. Scheidegger?

Mr. SCHEIDEGGER. Yes, I'd like to address that, as far as the
sympathy instruction goes. Because of the decision of Lockett v.
Ohio, where the Supreme Court read into the Constitution a re-
quirement to introduce practically anything the defendant wants,
death penalty proceedings have become more emotional than nec-
essary, and the victim impact statements are brought in, in part,
to rebalance the scale.

I would like to see less emotional testimony on both sides, but
we’re kind of stuck with what we have. But I do think it is appro-
priate to instruct the jurors to make their decisions based on objec-
tive circumstances and not on sympathy, even though they are in-
clined to be sympathetic.

The victim impact testimony is about the impact of the crime on
not only the direct victim of the homicide, but on other people, and
that is a circumstance for them to consider rationally. And I think
an instruction to consider that not based on sympathy is an appro-
priate one for both sides of the aisle.

Mr. CHABOT. Thank you very much, Mr. Chairman. I see that my
time has expired here.

Mr. CoBLE. I thank the gentleman from Ohio.

And folks, as I did not exhaust my full time, I want to put two
brief questions. We’re going to have a vote here before long.

Ms. Griffey, you mentioned in your testimony that the bill places
the burden of proof—strike that. That the bill places the burden of
proof for mental retardation determination upon the defendant. Is
this type of burden shifting present in other areas of prosecution?

Your mike’s not on.

Ms. GRIFFEY. Yes, it is. In terms of a variety of defenses. We took
a very, very careful look at all of the remotely applicable Supreme
Court precedent, and we concluded that it was best to put the bur-
den on the defendant by a preponderance of the evidence.

Mr. CoBLE. What would be some other instances where that oc-
curs, the shifting?

Ms. GRIFFEY. Well, the burden is on the defendant to prove in-
sanity. The burden is on the defendant to prove a variety of de-
fenses such as that. The burden—what is a constitutionally permis-
sible burden depends on a variety of factors in terms of the anal-
ysis.

Mr. CoBLE. Right. I got you.

Mr. Steinbuch, very briefly. In your testimony, you stressed the
importance of pre-qualifying jurors for both the trial and sen-
tencing phase. Why is this important, A? And B, do these types of
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questions on prospective jurors have the potential to create a bias
toward guilt?

Mr. STEINBUCH. Thank you, Mr. Chairman.

This is important for our system to work efficiently, simply. We
need to have juries that are willing to impose the law. If the law
is the possibility of a death sentence, it makes no sense to have a
jury that says ahead of time, we won’t follow the law.

And as for the bias issue, as my co-panelist has said, there has
been demonstrated some statistical difference between juries that
are death qualified and juries that are not death qualified, al-
though I would not characterize the latter as “normal juries.”

And as I said previously, I suspect that the bias or, indeed, the
statistical aberration is not a bias, but a reflection of the fact that
the jurors are willing to follow the law, both in the sentencing
phase and in the guilt phase.

Mr. CoBLE. Well, Professor, is pre-qualification used in other
States? And if so, how many? Or do you know?

Mr. STEINBUCH. You know, I’'m probably not the best—the practi-
tioners are probably the best to answer that question. I'm confident
it is done, but I don’t know

Mr. CoBLE. You can get that to us. We’re going to leave the
record open for 7 days anyway.

Mr. Scott, any more questions?

Mr. ScorT. Yes. Mr. Steinbuch, as you death qualify the jury,
just demographically, isn’t that also a nice way to reduce the num-
ber of African Americans on the jury?

Mr. STEINBUCH. I have seen no statistics that demonstrate that
one way or the other. So I can’t comment on that.

Mr. ScotT. Statistics show that death penalty is about 50 per-
cent in the African-American community and about 80 percent ev-
erywhere else. Doesn’t that give you a better shot at back-door
striking African Americans from the jury?

Mr. STEINBUCH. Well, I mean, I think it gives you a better shot
at back-door subverting the sentencing procedures enacted by Con-
gress. So if those two factors coincide statistically, that may be the
case, yes.

Mr. ScoTT. Just another point, Mr. Chairman.

When you do insanity and some of these other things that you
have to kind of give notice on, you get in your case-in-chief with
the burden beyond a reasonable doubt on the prosecution before
you have to kind of help them out. This is a mitigating factor,
which you ought to be able to wait until the end of the case after
the conviction—after the conviction. Then you come up with the
sentencing as a mitigating factor for the death penalty. There’s
really no reason to require the defendant to put this in prior to the
guilty verdict.

And so, I think it is slightly different from some of the others be-
cause you actually get to argue about whether theyre insane or
not. You don’t—and it’s part of the case-in-chief, which I think is
different than what we’re talking about here.

Mr. CoBLE. Well, folks, we thank you all for your testimony
today, and the Subcommittee appreciates your contribution.

In order to ensure a full record and adequate consideration of
this important issue—and it is, indeed, an important issue—the
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record will remain open for 7 days for additional submissions. Also,
any written questions that a Member of the Subcommittee wants
‘fc‘o submit should be submitted to you all within that 7-day time-
rame.

This concludes the legislative hearing on H.R. 5040, the “Death
Penalty Reform Act of 2006.” Thank you all for your cooperation,
and the Subcommittee stands adjourned.

[Whereupon, at 1:12 p.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE ROBERT C. SCOTT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA, AND RANKING MEMBER, SUBCOMMITTEE
ON CRIME, TERRORISM, AND HOMELAND SECURITY

Thank you, Mr. Chairman. And I want to thank you for holding this hearing on
H.R. 5040, “The Death Penalty Reform Act of 2006.” I am disappointed, however,
that we are considering yet another bill this Congress that expands opportunities
to seek the federal death penalty. We recently expanded federal death penalty appli-
cations in the USA PATRIOT Act renewal, in the “Gangbusters” bill, the Court Se-
curity bill, the sex offender bill, and others. And here we go again, in a bill touted
as a death penalty procedures bill, expanding further instances in which the death
penalty can be sought.

There is still no credible evidence that the death penalty, particularly the federal
death penalty, deters murder or other crimes, or otherwise promotes the general in-
terest of the U.S. Indeed, every time we expand the situations in which the federal
death penalty can be applied, we restrict further our ability to extradite from other
countries to this country terrorists and other killers of Americans.

Moreover, there is clear evidence that the federal death penalty is disproportion-
ately applied to African Americans and other minorities. And despite former Attor-
ney General Reno’s departing decision to have the Department of Justice (DOJ) ex-
amine the “disturbing” prevalence of minorities among those selected for death pen-
alty prosecutions and sentenced to death, no comprehensive and scientific examina-
tion has been made.

And although we passed last Congress the Innocence Protection Act, which en-
acted a set of standards to protect and support innocence in death penalty cases,
we still have not provided the funding necessary to fully implement the law. While
the impact of the law on the federal death penalty is limited, federal death penalty
practice does and should serve as a model for the states. Thus, we should not be
expanding application of any death penalty provisions before we provide the funding
necessary to fully protect and support innocence.

This bill is problematic in its proposed procedural reforms as well. One cynical
evaluation of the bill suggested that it represents DOJ’s attempt to legislate victory
on every point on which it has lost in court in recent years. By adding more aggra-
vating factors to the long list already in the statute, and removing one of the few
existing mitigating factors, DOJ further stacks the deck in favor of finding some-
thing on which to hinge an argument for the death penalty. Adding the obstruction
of justice aggravating factor in the way it is now worded would allow particularly
broad application of an easily charged factor. We see from the current Moussaoui
death penalty case over in Alexandria that DOJ is willing to go to great lengths to
argue for a death penalty where it wishes to. One reason for expanding opportuni-
ties to pursue the death penalty is simply to ensure the impaneling of more death-
eligible juries. A death-eligible jury is necessarily more focused on, and inclined to-
ward, more severe penalties than would a regular jury.

I am also concerned with the bill’s proposal to structure procedures for determina-
tion of whether a defendant is mentally retarded and, therefore, not subject to the
death penalty pursuant to the Atkins case. First, the bill narrowly structures the
definition of mental retardation, requiring that all of several factors must be shown,
or you can be put to death. And rather than have a pre-trial determination of
whether the defendant is mentally retarded, the bill requires that the defendant be
first tried by a death-eligible jury and when found guilty and otherwise eligible for
death, then they could determine whether he is mentally retarded. This virtually
assures that a defendant’s mental illness is not a factor until the jury has made
up its mind that the defendant should die!

(61)
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Further, I cannot believe that ,on the basis of fairness to the prosecution, we
would consider a provision that turns the traditional burden of proof on its head.
That’s what we would do if we require a defendant to admit upfront that he com-
mitted the crime under duress or extreme emotional distress in order to submit this
as mitigation during sentencing.

Yet another difficulty with the bill is its proposal to impanel less than 12 jurors
to re-sentence an offender where the first jury deadlocks. There can be no purpose
for such a drastic change in time-honored criminal procedures other than to ensure
that it is easier to obtain a verdict of death. Proponents of this approach would cer-
tainly not be promoting it if they thought it would make death a less likely verdict.
While I can understand DOJ’s desire to win in its efforts to acquire more death pen-
alties, I don’t understand why the Congress should want to further stack the deck
in favor of the prosecution in this manner..

There are other significant problems with this bill, Mr. Chairman, but I will leave
discussions of those problems to our witnesses and our questioning. Thank you.
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LETTER FROM KENT SCHEIDEGGER, LEGAL DIRECTOR AND GENERAL COUNSEL,
CRIMINAL JUSTICE LEGAL FOUNDATION TO THE SUBCOMMITTEE

Criminal Justice Legal Foundation

Tirusiees

April 5, 2006

Honorablec Howard Coblc, Chairman

Subcommittee on Crime, Terrorism,
and Homeland Sccurity

Committec on the Judiciary

Housc of Representatives

2138 Rayburn Housc Oftice Building

Washington, DC 20515-6216

Dear Chairman Coble:

il Thank you for the opportunity to address the commitice at the hearing on March

Yol it O Brien 30. There arc a {cw matters that were discussed at the hearing that warrant (urther
¢ comment.

Tad € 1. Co-defendant Sentence.

Robart 8. Wiisor. . .

One of'the changes 1o be made by H.R. 5040 is to narrow the present statutory
mitigating circumstance regarding another defendant not being punished by death.
Legel Advisory Comiaitics Section 8(a) ol the bill narrows this circumstance 1o situations where it is the
Hor. Jolis 4 government that chooses not 10 seck the death penally against an cqually culpable
co-defendant.

As Justice Stevens wrote [or the Supreme Courl in Atkins v. Virginia, 536 U. S.
304, 319 (2002), “the severity of the appropriate punishment necessarily depends on
the culpability of the offender.” For this reason, it is important to permit
consideration ol all factors that bear on culpability, and it is just as important to
exclude (actors that have no bearing on culpability. We should not grant arbitrary
exemptions [rom the death penalty based on irrelevant [actors.

Testifying in opposition to the bill, Mr. David Bruck identified two situations
where present law tells the jury to consider the sentences ol co-defendants as
mitigating, while the new law would not. One is the case ola co-defendant
cxtradited from a country that requires preclusion of the death penalty as a condition
for extradition, and the other is the casc of the juvenilc co-defendant. These arc
cxactly the kinds of situations where the law should not classify the co-defendant’s
scntence as mitigating.
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Regrettably, [oreign countries exercise too much control over American criminal
law. A murderer who makes it to the border guarantees himsel{’exemption from {ull
punishment, no matter how heinous his crime. This is a situation that the State
Department should be negotiating with other countries, to put an end to this practice.
Unless and until such an agreement is reached, however, we are going to have
murderers escape the death penalty in this manner. Even so, the fact that one co-
defendant made it across the border has no bearing whatsoever on the culpability ol his
partners in crime. 1t is not a circumstance of the offense, and it is not an aspect of the
other defendants® character or record. The fact that justice has been obstructed by a
foreign country for one perpetrator is no rcason to let the others off with less than they
deserve.

Even worse is the case of the juvenile co-defendant. Suppose, hypothetically, that
the notorious D.C. Snipers, John Allen Muhammad and Lee Boyd Malvo, had been
prosecuted in [ederal couri. Malvo is exempt [rom the death penally because he was
under 18 at the time of the crimes. Some jurors might consider him equally culpable,
though, because he was the triggerman. Under present federal law, the fact that
Muhammad had recruited a juvenile rather than an adult to be his triggerman would be
considered a mitigating circumstance! That is beyond wrong; that is scandalous. The
jury would be instructed to consider as mitigating a fact that in reality is seriously
aggravating.

For the most part, each defendant’s case should be considered on ils own merits.
The ouicomes of the cases of other defendanis have no more relevance than the
scntences of comparably culpable defendants in other, unrclated cases. The onc
exception, which the bill prescrves, is when the government cuts a deal with cqually
culpable defendants and secks the maximum penalty against the one who won’t deal.
The bill permits the jury to consider this in scntencing.

2. Notice of Mitigating Factors.

The present death penalty law provides for the government to give notice of the
factors it will claim as aggravating in the penalty phasc. Sce 18 U. S. C. §3593(a)(2).
Scction 4(7) of the bill would create a reciprocal obligation on the part of the defendant
to give notice of the factors he will claim as mitigating. 1t has long been understood and
accepted in American law that pretrial discovery improves the accuracy and reliability
ol the fact-{inding process by reducing the likelihood of “trial by ambush,” and this
principle is no less applicable 1o capital sentencing proceedings than to any other kind of
trial.



65

Henorable Howard Coble
April 5, 2006
Page 3

During the hearing, there was some discussion ol whether the proposed notice rule
violates the Filth Amendment privilege not to be compelled 1o be a witness against
oneself. Some of the objections seemed to be based on a misinterpretation of the
statute. The requirement that the defendant sign and file the notice should not be
understood to mean that a defendant represented by counsel must personally sign the
notice. Notices are normally signed by counsel. However, i[ this is perceived to be a
problem, the bill can be amended to expressly state that counsel may sign the notice.
Similarly, language can be added along the lines of existing notice rules to the elTect
that the notice is not an admission and is not admissible as cvidence. Scc, e.g., Fed. R.
Crim. P. 12.1(f).

On the more general issue of discovery in the penalty phase, California’s
expeticnee may be instructive. Tn 1990, the people of California added to the state
Constitution a requirement that discovery in criminal cases be reciprocal. See Cal.
Const., Art. T, §30(c). This requircment was implemented in Penal Code § 1054.3. The
California discovery statutc is considerably more extensive than H.R. 5040. It requircs
disclosurc of the names and addresscs of the defensc witnesses, any statcments or
reports of the witnesscs (other than the defendant himsclf), and any cxaminations, tests,
or rcal evidence.

The California Supreme Court quickly rebuffed claims that this statute was
unconstitutional. See fzazaga v. Superior Court, 815 P. 2d 304 (Cal. 1991). In Peopie
v. Superior Court (Mitchell), 859 P. 2d 102 (Cal. 1993), the court further held that the
statute applics to the penalty phase of capital cascs and generally requirces that the
discovery be provided before the beginning of the guilt phasc of the trial. However, the
court acknowledged that there could be situations where disclosurc of a witness and his
statcment might provide cvidence of guilt, cven though mitigating on penalty, and held
that the trial court could defer the disclosurc of individual items in such circumstanccs.
Mitchell has been cstablished law in California [or 13 years now, and it has not been
questioned, not even by the Ninth Circuit.

Sclf-incrimination problems arc far less likely under H.R. 5040. Bocause the
defendant is only required to give notice of the (actors he will claim and not the
cvidence supporting thosc factors, the potential for being a witness against oncsclf is
greatly reduced. For example, a pretrial notice that a defendant intends to claim duress
in the penalty phase does not provide the prosecution with evidence that the defendant
participated in the crime, while a stalement of’a witness who saw the defendant being
pressed into participation would.
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Henorable Howard Coble
April 5, 2006
Page 4

Even so, i’ Congress is concerned that the possibility that a pre-guilt-phase notice
might, in some rare case, conllict with the Fifth Amendment, then Congress can provide
for the same solution that California Supreme Court devised in Mitchell. The disclosure
could be made in camera to the court, and the court could defer disclosure to the
prosecution on an item-by-item basis. However, the statute should provide that this
procedure is inapplicable to claims of mitigation based on the background ol the
defendant unrelated to the circumstances of the crime. These are the bulk of claims in
mitigation in capital cases today, and they are per se not incriminating.

3. Claims of Racial Discrimination.

Finally, we heard at the hearing the familiar charge that the death penalty is
administered in a racially discriminatory manner. T belicve that there is a widespread
misperception on this point. Attached to this letter is an article 1 wrote in 2003

discussing the leading studics and how they are frequently misinterpreted.

Thank you for allowing me to include thesc additional remarks. [ hope that
Congress will move forward to cnact this important legislation.

Sincerely,

Kent S. Scheidegger
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“SMOKE AND MIRRORS ON RACE AND THE DEATH PENALTY,” SUBMITTED BY KENT
SCHEIDEGGER, LEGAL DIRECTOR AND GENERAL COUNSEL, CRIMINAL JUSTICE LEGAL

FouNbpATION

SMOKE AND MIRRORS ON RACE AND THE
BrA

DEaTH PENALTY

Tndroduction

Claims that the death penally is enlorced in a man-
ner that discrimonates on the basis of race have long been
prominent in the capital punishment debate. Inits 1972 deci-
sion in Furman v. Georgia,' the Suprome Court rolied on the
Lighth Amendment’s Cruel and Unusual Punishment Clanse
to throw out the capital punishment laws then in exisienc:
bt the Vgual Protection Clanse Iy just boneath the surface
of the opinions.” Congress and 38 state legislatures rewrote
their faws to put more stractwre into the sentepcing decision
50 as to reduce the possibility of racial bias?

1o Jannary 2003, a study of capital punishment in
Maryland was widely reported as confinming the claim that
race remains a large factor. “Large Racial Disparity Found By
Study of Md. Death Penalty)” said the beadline in the Wash-
ingion Post? A hard look at the nuinbers tells a dilferent
story. Virst, howoever, a seview of the baskground is i order.

The McCleskey Case

The most widely known stady of race and capital
panishinent is the one mvoelved in a Supreme Cout case,
MeClevkey v, Kemp.® The NAACP T.egal Defense and Fdu-
cation Fand, Inc. (LDF) asked a group of rescarchers headed
by Di. David Baldus to undertake 2 study for the specific
purpose ol using the resulis to challenge Georgia's capital
punisiment system.® The LDE also arranged fiaading for the
study. One result of this study was undisputed. “What is
most striking about these results is the total absence of any
race-of-defendant effe The reforms after Furman v. Geor-
giahad s wlly eliminated discrimination against biack
dofendants as a substantial factor in capital seotoncing. This
was consistent with a variety ol studies done in other states.®

With their primary argument disproved by their own
study, MeCleskey's defenders proceedad 1o a tederal hg-
heas corpis hearing on a different theory. "Lhe Baklus group
claimed to bave [ound a “race-ol-victim™ efiect. Thatis, after
controlling for other factors, nurders of black victims are
somewhat tess likely to resnlt in a death sentence than -
ders of white viclims.® Based on a mechanical “culpability
index”” Dr. Baldus identificd a class of
cases where the death penalty was con
class of clearly mitigated cascs where it was almost never
imposed, and a mid-range where 1 wag sometimes imposed,”
exactly the way a discretionary sysiem should work. Tt was
only within the mid-range that the race of the vicim was
claimed 1o be a factor. Aller an exiensive hearing with experts
on both sides, the federal Distriet Court found mumerous
problems with Dr. Baldus's data and methods, Most impor-
tant, though, was a inding that the modet claiming 1o show a

v
Vi

racc-of-victim effect had failed to account for the legitimate
factor of the strenpth of the prosecution’s case for guilt
When a dilterent model ihat accounted for that tactor was
used, the race-of-victim effcet disappearcd.’

spite this finding, and contrary to normal appel-
ctice, the Court of Appeals and the Supreme Court
med on appeal that Dr. Baldus had actually proven his

L2 Liver sinee, the Sapreme Court's opinion in MaCleskey
has been cited for *facts” which it merely assumed, and which
the triat court had found were false® The Court held that
even if the statistics were valid, “MceCleskey cannot prove a
constitutional viclation by demonstrating that other delen-
dants who may be similarly situated did not receive the death
penaliy™*

‘ihis holding points out what is so very odd about
this rage-of-victim bias ciaim, The benchmark of our society
for what kind of case “deserves” the death penalty is ostab-
fished in those cases where race is not a factor, i, in those
cases where the murderer, the victim, and the decision-mak-
ers are all the same race. Traditionally, at least in the South-
easi, thal would be the case where they are all white. A race-
of-defondant bias would mean that there are black defen-
danis on death row who would have been sentenced o 1i
their cases had been measuied by the benchmark. thatiss
valid grovad for attacking the death penalty, as was done
successiully in Furman. However, a vace-of-victim etlect
meuns Huat every murderer on death row would still bo there
il'the bias were eliminated and every case judged by the race-
neutral benchmark, but a fow more murdercrs wowdd be there
a5 well. The unfust verdicts which result from a system bi-
ased against black viciims are the cases that should result in
a death sentence according to the race-neutral critoria, bat
which resull in life sentences instead. McCleskey's sen-
fenee was cofrect when measured against the race-neutral
benchimark, and he was justly executed for gunning down a
police officer in the performance of his dwy. The unjust
sentences, i D Baldus is comrect, are in the similar cases
whera equally colpable murderers get off with lile,

Post-McCleskey Studies

1he MeCleskey decision shut down Baldus-type
studies as wols of federal litigation.  Similar studies since
then have been dope in a fow states whore state cowuts chose
ot to follow MceCleskev on mdependent state grounds,
where legislative or executive branches commissioned them,
or where these were done independently of government

‘{he California Attorney General commissioned the
RAND Corporation to study that state’s system in prepara-
tion {or MeCleskey-type hitigation which was subsequently
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ane a different methodology,
found no evidence of racial discrimination ba:
the race of the vietim or the race of the defondand

cin and Rolph
< on either

Tn New Jeracy, the Supreme Court appointed a suc-
cession of special masters, the first one heinp Dr. Baldus, to
study the death penalty in that state. The 2001 report of
Judge David Baime reports that the statistical evidence sup-
ports petiber the thesis of race-of~defendant bias nor thai of
race-of-victim bias in determining the likelihood that a defen-
dant will be sentenced to death.’ Statewide data do show
that proportionately more white-viciim ca dvance io the
penalty phase. Howoever, this is not actually caused by race
of the victim, but rather by different prosecutorial practices
in countics with differcat populations.  Prosecutors i the
more wban coumties, with proportionately more black resi-
denis and hence more black-victim cases, iake lfewer poten-
tally capital cases to a penalty triial. Convarsely, prosceutors
in the less urban counties, whi nerally have higher per-
centage white populations, scek relatively more death sen-
tences. “New Jersey i3 a small and densely populated state.
Ttis, nevertheless, a helerogenous one. T is thus not remark-
able that the counties do pot march in lock-stop in the man-
ner in which death-eligible cases are prosecuted.”?’

The Nebraska Legislatore commissioned a stdy,
which was headed by Dr. Baldus and George Woodworlh,
the Jead hers of the MeCleskey study. This study
found no significant evidence of sentencing disparity based
on race of the defendant, race of the victim, or S0CioCCo-
nomic status.’® The study did find differences among coun-
ties, particularly between orban and rural. The Baldus group
uses the term “gongraphic disparity™ @ describe the same
phenomenon that Judge Baime calls not marching in lock-
step. However, the Baldus group found that the trial judgces,
who did the sentencing in Nebraska at this time, effectively
corrected tor the differe

Tn January 2000, the United States Justice Depart-
ment released raw data on the cthnic breakdown of porsons
for whom the death penalfly was sought at various stages of
federal prosecutions and on those finally senienced to
death” Vedoral prosccution of violent crime has heen tar-
geted specitically at drog-traflicking oreanized crime [or many
yeais. From 1988 to 1994, the only federal death ponalty in
force was the Drug Kingpin Act” No one should be sur-
prised that the organizal simuggling drugs from Tatin
Aerica are la anic or that the dmg-facled, viclent
gangs of the mner city are largely black. So there should
have been no surprise that the federal death row has 2 very
tage of black and ispandc murderers, as this
d it does. The shock and dismay that accompa-
se of this report™ was catirely unwasranted.
The data gathering process continued and, sure enough, the
proportion of minoritics for whom the death penalty iz songht
or obtained reflects the pool of potentially capital cases which
are appropriate for federal prosecution. ™

A study by a legislative commission in Virginia pro-
duced results similar 1o the New Jersey and Nebraska stud-
ics. “lhe findings clearly indicato that race plays no role in
the decisions made by local prosecutors to seek the death
penalty in capital-cligible cascs. Howcever, wrban pros-
ecwtors do seek it less often than miral ones.™  In interviews
with the urban prosecutors, the reason most olien given for
secking the doath penalty loss often was the reluctance of
wrban juries 10 impose it.*

The Marviand Study

With the background of these othor studics in mind,
analysis of the Paternoster study in Maryland™ is straight-
forward. Priortothe year 2000, there had been four studics of
the death penalty in Maryland, but none of them had infor-
mation on ihe aggravating and mitigaling circumstances of
the individuad cases. Lhus, they lacked the cssential infor-
mation to make a judgment about the administraiion of the
death pepalty in Maryland.®  In 2000, Goverpor Glendenning
fimded a study to gather that information,

‘The study began with a database of approximately
6,000 cases where the defendant was convicted of first- or
second-degree murder between 1978 and 19995 That is
about 40% less tham the approximately 10,000 cases of -
der and voluntary manslaughter in that period,** so presum-
ably the remainder were voluntary manstaughitor, wsolved
cases, or cases where a perpefrator was identified but evi-
dence was insufficient t© convict.

One ol the essential requirements ol a valid post-
Furmian death penalty statute is that it first narrow the
epory of defendants for whom the death penalty can even be
considered.® Maryland law doos this by requiring that the
murder meet all of the following criteria; (1) the muorder was
7y the detendant was a principal in the (irst
sree (Le., the actual killer, rather than just an accomplice)
{3} the defendant was at least 18; (4) the defendant was not
retarded; and (5) at least one of a list of fon aggravating
circomstances is e The most common aggravating cir-
cumstance is murder in the course of a rape, robbery, or cer-
tain other felonics.  the Patemoster gronp determined that
1311 ont of' 3,978 murder conviciions were “death eligible. ™
Before any decision-maker excrcises any discretion, Mary-
land law whittles the cluss of murderers eligible for the death
penalty toa mere 22% of the total. Maryland’s eriteria there-
fore casily meet the constitutional requircroent of a meaning-
ful narrowing of the eligible class.

Prosecutor discretion in seeking the death penalty
and continging the case to a penalty hearing further reduced
the munber of hearings to 14% of the originat 1,311 Jurics
actually imposed death sentences in about 42% of the ¢
wheore they were asked, or about 6% of the originally cligible
cases. The key question is what part, if any, racial discrimina-
tion plays in these two discretionary sieps: the decision of
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the prosecutor 1 ask the jory for the death penalt
decision of the jury, when asked, to actwally imyp
farther subdivision is whether the race of the defepdant or
the race of the victim makes a difference.

‘The study also asks ahout so-called “peographic
disy " al one point even equating such “disparity” with
“arhitrarizess.”™ The stady appears to simply assume
throughout that variation by county is 2 problem on the same
order as racial digcrimination. In other words, contrary to
Judpge Baime’s report in New Jersey,™ the Paternoster report
appears to assume that Maryland's counties should “march
in lock-step.” his assumption colors the entire seport.

The report then tabulates numbers of cases by race
and by county without adjusting for case characterigtics.”
However, the meat of the study lies in the adjusted race data,
and the combined cffects of race and county. Virst, there is
the result, thai by all riphts, shou/d bave been the headline
story. After adjusting for relevant case characteristics, 50 as
to compare apples to apples, there is no difference between
the death sentence rates of black and white offenders, be-
voud the nevitable lovel of statistical “noise” inherent in
such studies. “In sum, we have found no evidence thai the
race of the defendant matiers in the processing of capital
eases in the sute.

Although thiz rosult is consistent with the other
studies discussed above, it is completely contrary to the
popular conception of the death penalty in America. Yor any
American institution 1o eliminate the primary racial effect of
concern (o the point that it is lost in the siatisiical grass is an
accomplishment to be selehrated with firoworks and cham-
pagne. Tnsiead, this finding was barely noticed.

On the vace-of-victim effect, the picture is murky.
There are various ways lo analyse the daia. Some ways
show a signiticant tace of vietin effect while othors do not.™
Ditterent regression models can be constructed by choosing
which variables to include. Paternoster reports that “consid-
ered alone the race ofthe victim matters, those who kill white
viclims are at a substantiaily increased risk ol being sen-
enced to death . 7% But copsidering race alone is wrong.
A diflerent model considering race and jurisdiction together
yiclds a very ditferent result:

“When the prosecuting jurisdiction is added to the
model, the offect for the vietim’s race diminishes substan-
ially, and is no longer statistically significant, This would
suggest that jurisdiction and race of victim are confonnded.
There are state’s attorneys in Maryland who more frequently
pursue the death penalty than others. Tt also happens thai
there are more white victim homicides committed in those
Jjurisdictions where there is a more frequent purseit of the
death penalty.™!

What this means, in English, is that some counties
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in Maryland elect tfougher-on-crime prosecutors und have
tougher yuries than other counties, Tn the tougher counties,
a nmwder in the middle range is more bikely to revult in a death
sentence than a simifar murder in a solier courdy. Support for
tough-on-crime measurcs generally and capital punishment
in particular is substantially comrelated with race. One poll
earlier this year found whites in favor of capilal punishment
(68-27) and blacks opposed (40-561%7 Vor this reason, the
iougher counties are bikely (o have a higher proportion of
white residenis and hence white crime victims,

What the Falernoster group calls “geographic dis-
parity” is, in reality, local government in action. This is ox-
acily the way our system is supposed 10 work, We elect our
trigl-level prosecutors by comnty so that local peoplc have
local control over how the discretion of that office is exer-
cised. I{the volers of suburban Baltimore County choose (o
cleet 4 prosceutor who secks the death popalty frequently,
while the voters of downtown Baltimore City elect one who
socks it rarcly, that is their choice.

Prosecutors also make judgmentis aboul the kinds
of cases in which the jurics of their avca will impose the death
penalty. This form of local control, the jury of the vicinage, is
onc of our cherished rights going back to the common law,
Parliament’s violation of this right was one of the reasons for
the American Revolution® The right is guaranteed, albeit in
modified form appropriate for the foderal courts, 1nthe Sixth
Amendiment,

Why. one might ask, is there s0 much
hyperventilating about “geographic disparity”™? Apparently,
it is beease all the other imination argiments against
capital punishment have [ailed. The post-Freman relorms
have heen a resounding success in smashing the form of
discrimination of greatest concern  the race of the defen-
dant. Thstudy after study, race-ol- victim biag is either nonex-
istont or disappears when logitiate variables are sceomfed
for, What is lell is 1o create a brand new requirement of
statoewide wmformity, fatly contrary o the Amcrican tradi-
tion of focal control, and then declare our judicial system a
failure for vickating this ex post ficto requirement. TUis an
claborate sleight of hand.

The Real Problem

Diebunking the racial discrimination claim does not
mcan that everything is just fine in Maryland, or any other
state. The Paternoster study does tndicate a very real prob-
fem. "The people of Baltimore ity and Prince George’s County
are receiving an inferior quality of justice. A murderer who
kills a resident of one of those counties is more likely 10 get
off with a life senfence nnder cirenmstances where the death
penalty is warranted,

Taiture to use the death penalty where it is war-
ranted can have faial consequences for innocent people.
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Altheugh the deterrence debate has not yet been conclu-
sively resolved, a mounting body of scholarship confirms
what comumon sense has always told us: a death penaity that
is actually enforced saves innocent Hves, ™

We can make a roueh calculation with the Pater-
noster study’s unadjusied geographic data™ 1o get an idea
of the magnitade of the problem. Baltimore City had a
iraction of 0.425 of the state’s 1311 death-eligible homi-
cides, or 570, At the statewide average rate of death sen-
tences, that would yield 33, instead of the 10 that Baltimore
City actually produced. The Fmory study estimaies that
cach exeention saves 18 onocent lives through detorrence.®
i the additional 23 deaili sentences had been tmposed and
carried out,” over 400 murders counld have teen deterred.

That is a slaggering toll of death caused by msulli-
cient use and exceution of fhe death penalty. Bven if this
rough calculation is 0T by a factor of four, that would siill be
over 130 people murdered who could have been saved.

To properly protect the peopls in Baltimore City and
other jurisdictions like it, we must restore public confidence
in and support of capital punishment, so that prosecutors
can seck it in appropriate cascs, and jurics will impose it. The
first step toward that end is to debumnk the myth that capital
punishment is imposed discriminatorily. The numbers are
there in the opponents” own studics, once we cut through
the spin and fook at ihe facis.

* Keat Scheidegger is the Legal Divector of the Criminal
Tustice T.egal Foundation, He is the Chairman-Flect of the
Liedoralist Society’s Criminagl Law and Procedure Practico
Group.
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